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In the Matter of the Companies' Creditors Arrangement Act,
- R.S.C. 1985, c. C-36, as amended and in the Matter of a
Proposed Plan of Compromise or Arrangement with respect to
~ Stelco Inc., and other Applicants listed in Schedule "A"
Application under the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36 as amended

[Indexed as: Stelco Inc. (Re )]
[* Editor's note: Schedule "A' was not attached to
the copy received from the Court and therefore is not
included in the judgment.]

75 O.R. (3d) §
[2005] O.J. No. 1171

Docket; M32289

Court of Appeal for Ontario,
Goudge, Feldman and Blair JJ.A.
March 31, 2005

Corporations -- Directors -- Removal of directors -- Jurisdiction of court to remove directors -- Re-
structuring supervised by court under Companies' Creditors Arrangement Act -- Supervising Jjudge

erring in removing directors based on apprehension that directors would not act in best interests of
corporation -- In context of restructuring, court not having inherent jurisdiction to remove directors
-- Removal of directors governed by normal principles of corporate law and not by court’s authority

under s. 11 of Companies’ Creditors Arrangement Act to supervise restructuring -- Companies'
Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 11.

Debtor and creditor -- Arrangements -- Removal of directors -- Jurisdiction of court to remove di-
rectors -- Restructuring supervised by court under the Companies' Creditors Arrangement Act --
Supervising judge erring in removing directors based on apprehension that directors would not act
in best interests of corporation - In context of restructuring, court not having inherent jurisdiction
to remove directors -- Removal of directors governed by normal principles of corporate law and not
by court's authority under s. 11 of Companies' Creditors Arrangement Act to Supervise restructur-
ing -- Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 11.
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On January 29, 2004, Stelco Inc. ("Stelco™") obtained protection from cfeditors under the Compa-
nies' Creditors Arrangement Act ("CCAA"). Subsequently, while a restructuring under the CCAA
was under way, Clearwater Capital Management Inc. ("Clearwater") and Equilibrium Capital Man-
agement Inc. ("Equilibrium") acquired a 20 per cent holding in the outstanding publicly traded
common shares of Stelco. Michael Woollcombe and Roland Keiper, who were associated with
Clearwater and Equilibrium, asked to be appointed to the Stelco board of directors, which had been
depleted as a result of resignations. Their request was supported by other shareholders who, to-
gether with Clearwater and Equilibrium, represented about 40 per cent of the common shareholders.
On February 18, 2005, the Board acceded to the request and Woollcombe and Keiper were ap-
pointed to the Board. On the same day as their appointments, the board of directors began consid-
eration of competing bids that had been received as a result of a court-approved capital raising
process that had become the focus of the CCAA restructuring.

The appointment of Woollcombe and Keiper to the Board incensed the employees of Stelco. They
applied to the court to have the appointments set aside. The employees argued that there was a rea-
sonable apprehension that Woollcombe [page6] and Keiper would not be able to act in the best in-
terests of Stelco as opposed to their own best interests as shareholders. Purporting to rely on the
court's inherent jurisdiction and the discretion provided by the CCAA, on February 25, 2005, Farley
J. ordered Woollcombe and Keiper removed from the Board.

Woollcombe and Keiper applied for leave to appeal the order of Farley.J. and if leave be granted,
that the order be set aside on the grounds that (a) Farley J. did not.have ‘the jurisdiction to make the
order under the provisions of the CCAA, (b) even if he did have jurisdiction, the reasonable appre-
hension of bias test had no application to the removal of directors, (c) he had erred in interfering
with the exercise by the Board of its business judgment in filling the vacancies on the Board, and
(d) in any event, the facts did not meet any test that would justify the removal of directors by a
court.

Held, leave to appeal should be granted, and the appeal should be allowed.

The appeal involved the scope of a judge's discretion under s. 11 of the CCAA, in the context of
corporate governance decisions made during the course of the plan negotiating and approval process
of the CCAA. In particular, it involved the court's power, if any, to make an order removing direc-
tors under s. 11 of the CCAA. The order to remove directors could not be founded on inherent ju-

- risdiction. Inherent jurisdiction is a power derived from the very nature of the court as a superior
court of law, and it permits the court to maintain its authority and to prevent its process from being
obstructed and abused. However, inherent jurisdiction does not operate where Parliament or the
legislature has acted and, in the CCAA context, the discretion given by s. 11 to stay proceedings
against the debtor corporation and the discretion given by s. 6 to approve a plan which appears to be
reasonable and fair supplanted the need to resort to inherent jurisdiction. A judge is general ly exer-
cising the court's statutory discretion under s. 11 of the Act when supervising a CCAA proceeding.
The order in this case could not be founded on inherent jurisdiction because it was designed to su-
pervise the company's process, not the court's process. b

The issue then was the nature of the court's power under s. 11 of the CCAA. The s. 11 discretion is
not open-ended and unfettered. Its exercise was guided by the scheme and object of the Act and by
the legal principles that govern corporate law issues. What the court does under s. 11 is establish the
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boundaries of the playing field and act as a referee in the process. The company's role in the re-
structuring, and that of its stakeholders, is to work out a plan or compromise that a sufficient per-
centage of creditors will accept and the court will approve and sanction. In the course of acting as
referee, the court has authority to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its creditors for the proposed compromise or ar-
rangement which will be to the benefit of both the company and its creditors. The court is not enti-
tled to usurp the role of the directors and management in conducting what are in substance the
company's restructurin g efforts. The corporate activities that take place in the course of the workout
are governed by the legislation and legal principles that normally apply to such activities. The court
is not catapulted into the shoes of the board of directors or into the seat of the chair of the board
when acting in its supervisory role in the restructuring.

The matters relating to the removal of directors did not fall within the court's discretion under s. 11.
The fact that s. 11 did not itself provide the authority for a CCAA judge to order the removal of di-
rectors, however, did not mean that the supervising judge was powerless to make such an order.
Section 20 of the CCAA offered a gateway to the oppression remedy and other provisions of the
Canada [page7] Business Corporations Act, R.S.C. 1985, ¢. C-44 ("CBCA") and similar provincial
statutes. The powers of a judge under s. 11 of the CCAA may be applied together with the provi-
sions of the CBCA, including the oppression remedy provisions of that statute.

Court removaj of directors is an exceptional remedy and one that is rarely exercised in corporate
law. In determining whether directors have fallen foul of their obligations, more than some risk of
anticipated misconduct is required before the court can impose the extraordinary remedy of remov-
ing a director from his or her duly elected or appointed office. The evidence in this case was far
from reaching the standard for removal, and the record would not support a finding of oppression,
even if one had been sought. The record did not support a finding that there was a sufficient risk of
misconduct to warrant a conclusion of oppression. Further, Farley J.'s borrowing the administrative
law notion of apprehension of bias was foreign to the principles that govern the election, appoint-
ment and removal of directors and to corporate governance considerations in general. There was
nothing in the CBCA or other corporate legislation that enxﬁ‘Saged the screening of directors in ad-
vance for their ability to a ct neutrally, in the best interests of the corporation, as a prerequisite for
appointment. The issue to be determined was not whether there was a connection between a director
and other shareholders or stakeholders, but rather whether there was some conduct on the part of the
director that would justify the imposition of a corrective sanction. An apprehension of bias approach
did not fit this sort of analysis.

For these reasons, Farley J. erred in declaring the appointment of Woollcombe and Keiper as direc-
tors of Stelco of no force and effect, and the appeal should be allowed.

Cases referred to

Alberta Pacific Terminals Ltd. (Re), [1991] B.C.J. No. 1065, 8 C.B.R. (3d) 99 (S.C.); Algoma Steel
Inc. (Re), [2001] O.J. No. 1943, 147 O.A.C. 291, 25 C.B.R. (4th) 194 (C.A.); Algoma Steel Inc. v.
Union Gas Ltd. (2003), 63 O.R. (3d) 78, [2003] O.J. No. 71, 39 C.B.R. (4th) 5 (C.A.), revg in part
[2001] O.J. No. 5046, 30 C.B.R. (4th) 163 (S.C.J.); Babcock & Wilcox Canada Ltd. (Re) [2000]
0.J. No. 786, 18 C.B.R. (4th) 157, 5 B.L.R. (3d) 75 (S.C.J.); Baxter Student Housing Ltd. v. Col-
lege Housing Co-operative Ltd., [1976] 2 S.C.R. 475, 57 D.L.R. (3d) 1, 5 N.R. 515, [1976] 1
W.W.R. 1,20 C.B.R. (N.S.) 240; Blair v. Consolidated Enfield Corp., [1995] 4 S.C.R. 5, [1995]
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S.C.J. No. 29,25 O.R. (3d) 480n, 128 D.L.R. (4th) 73, 187 N.R. 241, 24 B.L.R. (2d) 161; Brant In-
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D.L.R. (4th) 161, 1 B.L.R. (2d) 225 (C.A.); Catalyst Fund General Partne r I Inc. v. Hollinger Inc.,
[2004] O.J. No. 4722, 1 B.L.R. (4th) 186 (S.C.J.); Chef Ready Foods Ltd. v. Hongkong Bank of
Canada, [1990] B.C.J. No. 2384, 51 B.C.L.R. (2d) 84, [1991] 2 W.W.R. 136, 4 CB.R. (3d) 311
(C.A.); Clear Creek Contracting Ltd. v. Skeena Cellulose Inc. [2003] B.C.J. No. 1335, 43 C.B.R.
(4th) 187, 2003 BCCA 344, 13 B.C.L.R. (4th) 236 (C.A.); Country Style Foods Services Inc. (Re),
[2002] O.J. No. 1377, 158 O.A.C. 30 (C.A.); Dylex Ltd. (Re), [1995] O.J. No. 595, 31 C.B.R. 3d)
106 (Gen. Div.); Ivaco Inc. (Re), [2004] O.J. No. 2483, 3 C.B.R. (5th) 33 (S.C.J.); Lehndorff Gen-
eral Partner Ltd. (Re), [1993] O.J. No. 14, 9 B.L.R. (2d) 275, 17 C.B.R. (3d) 24 (Gen. Div.); Lon-
don Finance Corp. Ltd. v. Banking Service Corp. Ltd., [1922] O.J. No. 378,23 O.W.N. 138 (H.C.);
Olympia & York Developments Ltd. (Re) (1993), 12 O.R. (3d) 500, [1993] O.J. No. 545, 17 C.B.R.
(3d) 1 (Gen. Div.) (sub nom. Olympia & York Dev. v. Royal Trust Co.); Peoples Department
Stores Inc. (Trustee of) v. Wise, [2004] 3 S.C.R. 461, [2004] S.C.J. No. 64, 244 D.L.R. (4th) 564,
2004 SCC 68, 49 B.L.R. (3d) 165, 4 C.B.R. (5th) 215; R. v. Sharpe, [2001] 1 S.C.R. 45, [2001]
[page8] S.C.J. No. 3, 88 B.C.L.R. (3d) 1, 194 D.L.R. (4th) 1, [2001] 6 W.W.R. 1, 86 C.R.R. 2d) 1,
150 C.C.C. (3d) 321, 39 C.R. (5th) 72, [2001] SCC 2; Richtree Inc. (Re) (2005), 74 O.R. (3d) 174,
[2005] O.J. No. 251, 7 C.B.R. (5th) 294 (S.C.J.); Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R.
27, [1998] S.C.J. No. 2, 36 O.R. (3d) 418n, 154 D.L.R. (4th) 193, 221 N.R. 241, 50 C.B.R. (3d)
163,33 C.C.E.L. (2d) 173, 98 CLLC 210-006 (sub nom. Ontario Ministry of Labour v. Rizzo &
Rizzo Shoes Ltd., Adrien v. Ontario Ministry of Labour); Royal Oak Mines Inc. (Re), [1999] O.J.
No. 864, 7 C:B.R. (4th) 293, 96 O.T.C. 279 (Gen. Div.); Sammi Atlas Inc. (Re), [1998] O.J. No.
1089, 3 C.B.R. (4th) 171 (Gen. Div.); Stephenson v. Vokes (1896), 27 O.R. 691, [1896] O.J. No.
191 (H.C.J.); Westar Mining Ltd. (Re), [1992] B.C.J. No. 1360, 14 C.B.R. (3d) 88, 70 B.C.L.R.
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Jeffrey S. Leon and Richard B. Swan, for appellants Michael Woollcombe and Roland Keiper.
Kenneth T. Rosenberg and Robert A. Centa, for respondent United Steelworkers of America.

Murray Gold and Andrew J. Hatnay, for respondent Retired Salaried Beneficiaries of Stelco Inc.,
CHT Steel Company Inc., Stelpipe Ltd., Stelwire Ltd. And Welland Pipe Ltd.

Michael C.P. McCreary and Carrie L. Clynick, for USWA Locals 5328 and 8782.
John R. Varley, for Active Salaried Employee Representative..

Michael Barrack, for Stelco Inc. |

Peter Griffin, for Board of Directors of Stelco Inc.

K. Mahar, for Monitor.

David R. Byers, for CIT Business Credit, Agent for DIP Lender. [page9]

The judgment of the court was delivered by
BLAIR J.A.: --
Part I -- Introduction

[1] Stelco Inc. and four of its wholly-owned subsidiaries obtained protection from their creditors
under the Companies' Creditors Arrangement Act (the "CCAA") at the end of the document] on
January 29, 2004. Since that time, the Stelco Group has been engaged in a high profile, and some-
times controversial, process of economic restructuring Since October 2004, the restructuring has
revolved around a court-approved capital raising process w'mch by February 2005, had generated a
number of competitive bids for the Stelco Group.’

[2] Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has been
supervising the CCAA process from the outset.

[3] The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies
-- Clearwater Capital Management Inc. and Equilibrium Capital Management Inc. -- which, respec-
tively, hold approximately 20 per cent of the outstanding publicly traded common shares of Stelco.
Most of these shares have been acquired while the CCAA process has been ongoing, and Messrs.
Woollcombe and Keiper have made it clear publicly that they believe there is good shareholder
value in Stelco in spite of the restructuring. The reason they are able to take this position is that
there has been a solid turn around in worldwide steel markets, as a result of which Stelco, although
remaining in insolvency protection, is earning annual operating profits.

[4] The Stelco board of directors (the "Board") has been depleted as a result of resignations, and
in January of this year Messrs. Woollcombe and Keiper expressed an interest in being appointed to
the Board. They were supported in this request by other shareholders who, together with Clearwater
and Equilibrium, represent about 40 per cent of the Stelco common shareholders. On February 18,
2003, the Board appointed the appellants directors. In announcing the appointments publicly, Stelco
said in a press release:
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After careful consideration, and given potential recoveries at the end of the company's
restructuring process, the Board responded favourably to the requests by making the
appointments announced today.

Richard Drouin, Chairman of Stelco's Board of Directors, said: "I'm pleased to wel-
come Roland Keiper and Michael Woollcombe to the Board. Their [page10] experience
and their perspective will assist the Board as it strives to serve the best interests of all
our stakeholders. We look forward to their positive contribution."

[5] On the same day, the Board began its consideration of the various competing bids that had
been received through the capital raising process.

[6] The appointments of the appellants to the Board incensed the employee stakeholders of Stelco
(the "Employees"), represented by the respondent Retired Salaried Beneficiaries of Stelco and the
respondent United Steelworkers of America ("USWA"). Outstanding pension liabilities to current

‘and retired employees are said to be Stelco's largest long- term liability -« exceeding several billion
dollars. The Employees perceive they do not have the same, or very much, economic leverage in
what has sometimes been referred to as "the bare knuckled arena" of the restructurlng process. At
the same time, they are amongst the most financially vulnerable stakeholders in the piece. They see
the appointments of Messrs. Woollcombe and Keiper to the Board as a threat to their well being in
the restructuring process because the appointments provide the appellants, and the shareholders they
represent, with direct access to sensitive information relating to the competmg bids to which other
stakeholders (including themselves) are not privy.

[7] The Employees fear that the participation of the two major shareholder representatives will
tilt the bid process in favour of maximizing shareholder value at the expense of bids that might be
more favourable to the interests of the Employees. They sought and obtained an order from Farley
J. removing Messrs. Woollcombe and Keiper from their short-lived position of directors, essentially
on the basis of that apprehension.

[8] The Employees argue that there is a reasonable apprehension the appellants would not be able
to act in the best interests of the corporation -- as opposed to their own best interests as shareholders
-- in considering the bids. They say this is so because of prior public statements by the appellants
about enhancing shareholder value in Stelco, because of the appellants' linkage to such a large
shareholder group, because of their earlier failed bid in the restructuring, and because of their oppo-
sition to a capital proposal made in the proceeding by Deutsche Bank (known as the "Stalking
Horse Bid"). They submit further that the appointments have poisoned the atmosphere of the re-
structuring process, and that the Board made the appointments under threat of facing a potential
shareholders' meeting where the members of the Board would be replaced en masse. [pagel1]

[9] On the other hand, Messrs. Woollcombe and Keiper seek to set aside the order of Farley J. on
the grounds that (a) he did not have the jurisdiction to make the order under the provisions of the
CCAA, (b) even if he did have jurisdiction, the reasonable apprehension of bias test applied by the
motion judge has no application to the removal of directors, (c) the motion judge erred in interfering
with the exercise by the Board of its business judgment in filling the vacancies on the Board, and
(d) the facts do not meet any test that would justify the removal of directors by a court in any event.

[10] For the reasons that follow, I would grant leave to appeal, allow the appeal and order the re-
instatement of the applicants to the Board.
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Part II -- Additional Facts

[11] Before the initial CCAA order on January 29, 2004, the shareholders of Stelco had last met
at their annual general meeting on April 29, 2003. At that meeting they elected 11 directors to the
Board. By the date of the initial order, three of those directors had resigned, and on November 30,
2004, a fourth did as well, leaving the company with only seven directors

[12] Stelco's articles provide for the Board to beimade up ‘of a minimum of ten and a maximum of
20 directors. Consequently, after the last resignation, the company's corporate governance commit-
tee began to take steps to search for new directors. They had not succeeded i in finding any prior to
the approach by the appellants in January 2005.

[13] Messrs. Woollcombe and Keiper had been accumulating shares in Stelco and had been par-
ticipating in the CCAA proceedings for some time before their request to be appointed to the Board,
through their companies, Clearwater and Equilibrium. Clearwater and Equilibrium are privately
held, Ontario-based investment management firms. Mr. Keiper is the president of Equilibrium and
associated with Clearwater. Mr. Woollcombe is a consultant to Clearwater. The motion judge found
that they "come as a package".

[14] In October 2004, Stelco sought court approval of its proposed method of raising capital. On
October 19, 2004, Farley J. issued what has been referred to as the Initial Capital Process Order.
This order set out a process by which Stelco, under the direction of the Board, would solicit bids,
discuss the bids with stakeholders, evaluate the bids and report on the bids to the court.

[15] On November 9, 2004, Clearwater and Equilibrium announced they had formed an investor
group and had made a [pagel2 ]capital proposal to Stelco. The proposal involved the raising of
$125 million through a rights offering. Mr. Keiper stated at the time that he believed "the value of
Stelco's equlty would have the opportunity to increase substantially if Stelco emerged from CCAA
while minimizing dilution of its shareholders." The Clearwater proposal was not accepted.

[16] A few days later, on November 14, 2004, Stelco approved the Stalking Horse Bid. Clearwa-
ter and Equilibrium opposed the Deutsche Bank proposal. Mr. Keiper criticized it for not providing
sufficient value to existing shareholders. However, on November 29, 2004, Farley J. approved the
Stalking Horse Bid and amended the Initial Capital Process Order accordingly. The order set out the
various channels of communication between Stelco, the monitor, potential bidders and the stake-
holders. It provided that members of the Board were to see the details of the different bids before
the Board selected one or more of the offers.

[17] Subsequently, over a period of two and a half months, the shareholding position of Clearwa-
ter and Equilibrium increased from approximately five per cent as at November 19, to 14.9 per cent
as at January 25, 2005, and finally to approximately 20 per cent on a fully diluted basis as at Janu-
ary 31, 2005. On January 25, Clearwater and Equilibrium announced that they had reached an un-
derstanding jointly to pursue efforts to maximize shareholder value at Stelco. A press release stated:

Such efforts will include seeking to ensure that the interests of Stelco's equity holders
are appropriately protected by its board of directors and, ultimately, that Stelco's equity
holders have an appropriate say, by vote or otherwise, in determining the future course
of Stelco.
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[18] On February 1, 2005, Messrs. Keiper and Woollcombe and other representatives of Clear-
water and Equilibrium met with Mr. Drouin and other Board members to discuss their views of
Stelco and a fair outcome for all stakeholders in the proceedings. Mr. Keiper made a detailed pres-
entation, as Mr. Drouin testified, "encouraging the Board to examine how Stelco might improve its
value through enhanced disclosure and other steps". Mr. Keiper expressed confidence that "there
was value to the equity of Stelco", and added that he had backed this view up by investing millions
of dollars of his own money in Stelco shares. At that meeting, Clearwater and Equilibrium re-
quested that Messrs. Woollcombe and Keiper be added to the Board and to Stelco's restructuring
committee. In this respect, they were supported by other shareholders holding about another 20 per
cent of the company's common shares, [page13]

[19] At paras. 17 and 18 of his affidavit, Mr. Drouin, summarized his appraisal of the situation:

17. It was my assessment that each of Mr.Keiper and: Mr. Woollcombe had personal quali-
ties which would allow them to make a significant contribution to the Board in terms of
their backgrounds and their knowledge of the steel industry generally and Stelco in par-
ticular. In addition I was aware that their appointment to the Board was supported by
approximately 40 per cent of the sharcholders. In the event that these shareholders suc-
cessfully requisitioned a shareholders meeting they were in a position to determine the
composition of the entire Board.

18.  Iconsidered it essential that there be continuity of the Board through the CCAA proc-
ess. I formed the view that the combination of existing Board members and these addi-
tional members would provide Stelco with the most appropriate board composition in
the circumstances. The other members of the Board also shared my views.

[20] In order to ensure that the appellants understood their duties as potential Board members
and, particularly that "they would no longer be able to consider only the interests of shareholders
alone but would have fiduciary responsibilities as a Board member to the corporation as a whole",
Mr. Drouin and others held several further meetings with Mr. Woollcombe and Mr. Keiper. These
discussions "included areas of independence, standards, fiduciary duties, the role of the Board Re-
structuring Committee and confidentiality matters". Mr. Woollcombe and Mr. Keiper gave their as-
surances that they fully understood the nature and extent of their prospective duties, and would
abide by them. In addition, they agreed and confirmed that: '

(@  Mr. Woollcombe would no longer be an advisor to Clearwater and Equilibrium
with respect to Stelco;
(b)  Clearwater and Equilibrium would no longer be represented by counsel in the
CCAA proceedings; and
(¢) Clearwater and Equilibrium then had no involvement in, and would have no fu-
ture involvement, in any bid for Stelco.

[21] On the basis of the foregoing -- and satisfied "that Messrs. Keiper and Woollcombe would
make a positive contribution to the various issues before the Board both in [the] restructuring and
the ongoing operation of the business" -- the Board made the appointments on February 18, 2005.

[22] Seven days later, the motion judge found it "appropriate, just, necessary and reasonable to
declare" those appointments "to be of no force and effect" and to remove Messrs. Woollcombe and
Keiper from the Board. He did so not on the basis of any actual conduct on the part of the appellants
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as directors of Stelco but [page14] because there was some risk of anticipated conduct in the future.
The gist of the motion judge's rationale is found in the following passage from his reasons (at para.
23): _

In these particular circumstances and aside from the Board feeling coerced into the ap-
pointments for the sake of continuing stability, I am not of the view that it would be
appropriate to wait and see if there was any explicit action on behalf of K and W while
conducting themselves as Board members which would demonstrate that they had not
lived up to their obligations to be "neutral". They may well conduct themselves beyond
reproach. But if they did not, the fallout would be very detrimental to Stelco and its
ability to successfully emerge. What would happen to the bids in such a dogfight? I fear
that it would be trying to put Humpty Dumpty back together again. The same situation
would prevail even if K and W conducted themselves beyond reproach but with the
Board continuing to be concerned that they not do anything seemingly offensive to the
bloc. The risk to the process and to Stelco in its emergence is simply too great to risk
the wait and see approach.

Part III -- Leave to Appeal

[23] Because of the "real time" dynamic of this restructuring project, Laskin J.A. granted an order
on March 4, 2005, expediting the appellants' motion for leave to appeal, directing that it be heard
orally and, if leave be granted, directing that the appeal be heard at the same time. The leave motion
and the appeal were argued together, by order of the panel, on March 18, 2005.

[24] This court has said that it will only sparingly grant leave to appeal in the context of a CCAA
proceeding and will only do so where there are "serious and arguable grounds that are of real and
significant interest to the parties": Country Style Food Services Inc. (Re), [2002] O.J. No. 1377, 158
0.A.C. 30 (C.A.), at para. 15. This criterion is determined in accordance with a four-pronged test,
namely,

(@)  whether the point on appeal is of significance to the practice;

(b)  whether the point is of significance to the action;

(c)  whether the appeal is prima facie meritorious or frivolous;

(d)  whether the appeal will unduly hinder the progress of the action.

[25] Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature of
the hearing. In my view, the tests set out in (a) - (c) are met in the circumstances, and as such, leave
should be granted. The issue of the court's jurisdiction to intervene in corporate governance issues
during a CCAA restructuring, and the scope of its discretion in doing so, are questions of consider-
able importance to the practice and on [pagel5] which there is little appellate jurisprudence. While
Messrs. Woollcombe and Keiper are pursuing their remedies in their own right, and the company
and its directors did not take an active role in the proceedings in this court, the Board and the com-
pany did stand by their decision to appoint the new directors at the hearing before the motion judge
and in this court, and the question of who is to be involved in the Board's decision-making process
continues to be of importance to the CCAA proceedings. From the reasons that follow it will be e
vident that in my view the appeal has merit.

[26] Leave to appeal is therefore granted.
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Part IV -- The Appeal
The Positions of the Parties
[27] The appellants submit that,

(a)  in exercising its discretion under the CCAA, the court is not exercising its "in-
herent jurisdiction" as a superior court;

(b)  there is no jurisdiction under the CCAA to remove duly elected or appointed di-
rectors, notwithstanding the broad discretion provided by s. 11 of that Act; and
that,

()  evenifthere is jurisdiction, the motion judge erred:

(i) by relying upon the administrative law test for reasonable apprehension of
bias in determining that the directors should be removed;

(i) by rejecting the application of the "business judgment" rule to the unani-
mous decision of the Board to appoint two new directors; and,

(iii) by concluding that Clearwater and Equilibrium, the shareholders with
whom the appellants are associated, were focussed solely on a short-term
investment horizon, without any evidence to that effect, and therefore con-
cluding that there was a tangible risk that the appellants would not be neu-
tral and act in the best interests of Stelco and all stakeholders in carrying
out their duties as directors.

[28] The respondents’ arguments are rooted in fairness and process. They say, first, that the ap-
pointment of the appellants as directors has poisoned the atmosphere of the CCAA proceedings and,
second, that it threatens to undermine the even-handedness and integrity of the capital raising proc-
ess, thus jeopardizing the [page16] ability of the court at the end of the day to approve any com-
promise or arrangement emerging from that process. The respondents contend that Farley J. had ju-
risdiction to ensure the integrity of the CCAA process, including the capital raising process Stelco
had asked him to approve, and that this court should not interfere with his decision that it was nec-
essary to remove Messrs. Woollcombe and Keiper from the Board in order to ensure the integrity of
that process. A judge exercising a supervisory function during a CCAA proceeding is owed consid-
erable deference: Re Algoma Steel Inc., [2001] O.J. No. 1943, 25 C.B.R. (4th) 194 (C.A.), at para.
8.

[29] The crux of the respondents’ concern is well-articulated in the following excerpt from para.
72 of the factum of the Retired Salaried Beneficiaries:

The appointments of Keiper and Woollcombe violated every tenet of fairness in the re-
structuring process that is supposed to lead to a plan of arrangement. One stakeholder
group -- particular investment funds that have acquired Stelco shares during the CCAA
itself -- have been provided with privileged access to the capital raising process, and
voting seats on the Corporation's Board of Directors and Restructuring Committee. No
other stakeholder has been treated in remotely the same way. To the contrary, the sala-
ried retirees have been completely excluded from the capital raising process and have
no say whatsoever in the Corporation's decision-making process.
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[30] The respondents submit that fairness, and the perception of fairness, underpin the CCAA
process, and depend upon effective judicial supervision: see Re Olympia & York Development Ltd.
(1993), 12 O.R. (3d) 500, [1993] O.J. No. 545 (Gen. Div.); Re Ivaco Inc., [2004] O.J. No. 2483, 3
C.B.R. (5th) 33 (S.C.J.), at paras. 15-16. The motion judge reasonably de01ded to remove the appel-
lants as directors in the circumstances, they say, and this court should not interfere.

Jurisdiction

[31] The motion judge concluded that he had the power to rescind the appointments of the two
directors on the basis of his "inherent jurisdiction" and "the discretion given to the court pursuant to
the CCAA". He was not asked to, nor did he attempt to rest his jurisdiction on other statutory pow-
ers imported into the CCAA.

[32] The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate its
objectives: Babcock & Wilcox Canada Ltd. (Re), [2000] O.J. No. 786, 5 B.L.R. (3d) 75 (S.C.J.), at
para. 11. See also, Chef Ready Foods Ltd. v. Hong Kong Bank of Canada, [1990] B.C.J. No. 2384,
4 C.B.R. (3d) 311 (C.A.), at p. 320 C.B.R.; Re Lehndorff General Partners Ltd., [1993] O.J. No. 14,
17 C.B.R. (3d) 24 (Gen. Div.). [pagel7 JCourts have adopted this approach in the past to rely on
inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as the
source of judicial power in a CCAA proceeding to "fill in the gaps" or to "put flesh on the bones" of
that Act: see Re Dylex Ltd., [1995] O.J. No. 595, 31 C.B.R. (3d) 106 (Gen. Div. (Commercial
List)), Royal Oak Mines Inc. (Re), [1999] O.J. No. 864, 7 C.B.R. (4th) 293 (Gen. Div. (Commercial
List); and Westar Mining Ltd. (Re), [1992] B.C.J. No. 1360, 70 B.C.L.R. (2d) 6 (S.C.).

[33] It is not necessary, for purposes of this appeal, to determine whéther inherent jurisdiction is
excluded for all supervisory purposes under the CCAA, by reason of the existence of the statutory
discretionary regime provided in that Act. In my opinion, however, the better view is that in carry-
ing out his or her supervisory functions under the legislation, the judge is not exercising inherent
jurisdiction but rather the statutory discretion provided by s. 11 of the CCAA and supplemented by
other statutory powers that may be imported into the exercise of the s. 11 discretion from other stat-
utes through s. 20 of the CCAA.

Inherent jurisdiction

[34] Inherent jurisdiction is a power derived "from the very nature of the court as a superior court
of law", permitting the court "to maintain its authority and to prevent its process being obstructed
and abused". It embodies the authority of the judiciary to control its own process and the lawyers
and other officials connected with the court and its process, in order "to uphold, to protect and to
fulfill the judicial function of administering justice according to law in a regular, orderly and effec-
tive manner". See I.H. Jacob, "The Inherent Jurisdiction of the Court" (1970) 23 Current Legal
Problems 27-28. In Halsbury's Laws of England, 4th ed. (London: LexisNexis UK, 1973 --), vol.
37, at para. 14, the concept is described as follows:

In sum, it may be said that the inherent jurisdiction of the court is a virile and viable
doctrine, and has been defined as being the reserve or fund of powers, a residual source
of powers, which the court may draw tpon as necessary whenever it is just or equitable
to do so, in particularly to ensure the observation of the due process of law, to prevent
improper vexation or oppression, to do justice between the parties and to secure a fair
trial between them.
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[35] In spite of the expansive nature of this power, inherent jurisdiction does not operate where
Parliament or the legislature has acted. As Farley J. noted in Royal Oak Mines, supra, inherent j Jju-
risdiction is "not limitless; if the legislative body has not left a functional gap or vacuum, then in-
herent jurisdiction should [page18] not be brought into play" (para. 4). See also, Baxter Student
Housing Ltd. v. College Housing Co-operative Ltd., [1976] 2 S.C.R. 475, 57 D.L.R. (3d) 1, atp.
480 S.C.R.; Richtree Inc. (Re) (2005), 74 O.R. (3d) 174, [2005] O.J. No. 251 (S.C.1.).

[36] In the CCAA context, Parliament has provided a statutory framework to extend protection to
a company while it holds its creditors at bay and attempts to negotiate a compromised plan of ar-
rangement that will enable it to emerge and continue as a viable economic entity, thus benefiting
society and the company in the long run, along with the company's creditors, shareholders, employ-
ees and other stakeholders. The s. 11 discretion is the enging that drives this broad and flexible
statutory scheme, and that for the most part supplants the néed to resort to inherent jurisdiction. In
that regard, I agree with the comment of Newbury J.A. in Clear Creek Contracting Ltd. v. Skeena
Cellulose Inc., [2003] B.C.J. No. 1335, 43 C.B.R. (4th) 187 (C.A.), at para. 46, that:

.. the court is not exercising a power that arises from its nature as a superior court of
law, but is exercising the discretion given to it by the CCAA. ... This is the discretion,
given by s. 11, to stay proceedings against the debtor corporation and the discretion,
given by s. 6, to approve a plan which appears to be reasonable and fair, to be in accord
with the requirements and objects of the statute, and to make possible the continuation
of the corporation as a viable entity. It is these considerations the courts have been
concerned with in the cases discussed above? at the end of the docuemnt], rather than
the integrity of their own process.

[37] As Jacob observes, in his article "The Inherent Jurisdiction of the Court", supra, at p. 25:

The inherent jurisdiction of the court is a concept which must be distinguished from the
exercise of judicial discretion. These two concepts resemble each other, particularly in
their operation, and they often appear to overlap, and are therefore sometimes confused
the one with the other. There is nevertheless a vital juridical dlstlnctlon between juris-
diction and discretion, which must always be observed

[38] I do not mean to suggest that inherent Jurlsdlctlon can never apply in a CCAA context. The
court retains the ability to control its own process, should the need arise. There is a distinction,
however -- difficult as it may be to draw -- between the court's process with respect to the restruc-
turing, on the one hand, and the course of action involving the negotiations and corporate actions
accompanying them, which are the company's process, on the other hand. The court simply super-
vises the latter [pagel9 Jprocess through its ability to stay, restrain or prohibit proceedings against
the company during the plan negotiation period "on such terms as it may impose™ at the end fo the
document]. Hence the better view is that a judge is generally exercising the court's statutory discre-
tion under s. 11 of the Act when supervising a CCAA proceeding. The order in this case could not
be founded on inherent jurisdiction because it is designed to supervise the company's process, not
the court's process.

The section 11 discretion

[39] This appeal involves the scope of a supervisory judge's discretion under s. 11 of the CCAA,
in the context of corporate governance decisions made during the course of the plan negotiating and
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approval process and, in particular, whether that discretion *ézgt-_ends to the removal of directors in
that environment. In my view, the s. 11 discretion -- in spite of its considerable breadth and flexibil-
ity -- does not permit the exercise of such a power in and of itself, There may be situations where a
judge in a CCAA proceeding would be justified in ordering the removal of directors pursuant to the
oppression remedy provisions found in s. 241 of the Canada Business Corporation Act, R.S.C.
1985, c. C-44 ("CBCA"), and imported into the exercise of the s. 11 discretion through s. 20 of the
CCAA. However, this was not argued in the present case, and the facts before the court would not
justify the removal of Messrs. Woollcombe and Keiper on oppression remedy gr ounds.

[40] The pertinent portions of s. 11 of the CCAA provide as follows:

Powers of court

11(1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Wind-
ing-up Act, where an application is made under this Act in respect of a company, the
court, on the application of any person interested in the matter, may, subject to this Act,
on notice to any other person or without notice as it may see fit, make an order under

this section.

.....

Initial application court orders S R £

(3) A court may, on an initial application in respect of a company, make an order on
such terms as it may impose, effective for such period as the court deems necessary not

exceeding thirty days.

(a) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under an Act referred to in sub-
section (1); [page20]

(b)  restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c)  prohibiting, until otherwise ordered by the court, the commencement of or

proceeding with any other action, suit or proceeding against the company.

Other than initial application court orders

(4) A court may, on an application in respect of a company other than an initial ap-
plication, make an order on such terms as it may impose,

(a)

(b)

staying, until otherwise ordered by the court, for such period as the court
deems necessary, all proceedings taken or that might be taken in respect of
the company under an Act referred to in subsection (1);

restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and
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(c)  prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

Burden of proof on application

(6) The court shall not make an order _under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfied the
court that the applicant has acted, and is acting, in good faith and with due
diligence.

[41] The rule of statutory interpretation that has now been accepted by the Supreme Court of
Canada, in such cases as R. v. Sharpe, [2001] 1 S.C.R. 45, [2001] S.C.J. No. 3, at para. 33, and
Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, at para. 21, is articulated in
E.A. Driedger, The Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983) as follows:

Today, there is only one principle or approach, namely, the words of an Act are to be
read in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament.

See also Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed. (Toronto:
Butterworths, 2002), at p. 262.

[42] The interpretation of s. 11 advanced above is true to these principles. It is consistent with the
purpose and scheme of the CCAA, as articulated in para. 38 above, and with the fact that corporate
governance matters are dealt with in other statutes. In addition; it honours the historical reluctance
of courts to intervene in such matters, or to second-guess the business decisions [page21 Jmade by
directors and officers in the course of managing the business and affairs of the corporation.

[43] Mr. Leon and Mr. Swan argue that matters relating to the removal of directors do not fall
within the court's discretion under s. 11 because they fall outside of the parameters of the court's
role in the restructuring process, in contrast to the company's role in the restructuring process. The
court's role is defined by the "on such terms as may be imposed" jurisdiction under subparas.
11(3)(a) -- (c) and 11(4)(a) -- (c) of the CCAA to stay, or restrain, or prohibit proceedings against
the company during the "breathing space" period for negotiations and a plan. I agree.

[44] What the court does under s. 11 is to establish the boundaries of the playing field and act as a
“referee in the process. The company's role in the restructuring, and that of its stakeholders, is to
work out a plan or compromise that a sufficient percentage of creditors will accept and the court
will approve and sanction. The corporate activities that take place in the course of the workout are
governed by the legislation and legal principles that normally apply to such activities. In the course
of acting as referee, the court has great leeway, as Farley J. observed in Lehndorff, supra, at para. 5,
"to make order(s] so as to effectively maintain the status quo in respect of an insolvent company
while it attempts to gain the approval of its creditors for the proposed compromise or arrangement
which will be to the benefit of both the company and its creditors". But the s. 11 discretion is not

. '4%1 ¢
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open-ended and unfettered. Its exercise must be guided by the scheme and object of the Act and by
the legal principles that govern corporate law issues. Moreover, the court is not entitled to usurp the
role of the directors and management in conducting what are in substance the company's restructur-
ing efforts.

[45] With these principles in mind, I turn to an analysis of the various factors underlying the in-
terpretation of the s. 11 discretion.

[46] I start with the proposition that at common law directors could not be removed from office
during the term for which they were elected or appointed: London Finance Corp. Ltd. v. Banking
Service Corp. Ltd., [1922] O.J. No. 378,23 O.W.N. 138 (H.C.); Stephenson v. Vokes, [1896] O.J.
No. 191, 27 OR. 691 (H.C.J.). The authority to remove must therefore be found in statute law.

[47] In Canada, the CBCA and its provincial equivalents govern the election, appointment and
removal of directors, as well as providing for their duties and responsibilities. Shareholders elect
directors, but the directors may fill vacancies that occur on the board of directors pending a further
shareholders neeting: [page22] CBCA, ss. 106(3) and 111+ at the end of the document]. The spe-
cific power to remove directors is vested in the shareholders by s. 109(1) of the CBCA. However, s.
241 empowers the court -- where it finds that oppression as therein defined exists -- to "make any
interim or final order it thinks fit", including (s. 241(3)(e)) "an order appointing directors in place of
or in addition to all or any of the directors then in office". This power has been utilized to remove
directors, but in very rare cases, and only in circumstances where there has been actual conduct ris-
ing to the level of misconduct required to trigger oppression remedy relief: see, for example, Cata-
lyst Fund General Partner I Inc. v. Hollinger Inc., [2004] O.J. No. 4722, 1 B.L.R. (4th) 186 (S.C.L).

[48] There is therefore a statutory scheme under the CBCA (and similar provincial corporate leg-
islation) providing for the election, appointment and removal of directors. Where another applicable
statute confers jurisdiction with respect to a matter, a broad and undefined discretion provided in
one statute cannot be used to supplant or override the other applicable statute. There is no legislative
"gap" to fill. See Baxter Student Housing Ltd. v. College Housing Cooperative Ltd., supra, at p. 480
S.C.R.; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra.

[49] At para. 7 of his reasons, the motion judge said:

The board is charged with the standard duty of "manage[ing], [sic] or supervising the
management, of the business and affairs of the corporation™: s. 102(1) CBCA. Ordinar-
ily the Court will not interfere with the composition of the board of directors. However,
if there is good and sufficient valid reason to do so, then the Court must not hesitate to
do so to correct a problem. The directors should not be required to constantly look over
their shoulders for this would be the sure recipe for board paralysis which would be so
detrimental to a restructuring process; thus interested parties should only initiate a mo-
tion where it is reasonably obvious that there is a problem, actual or poised to become
actual.

(Emphasis added)

[50] Respectfully, I see no authority in s. 11 of the CCAA for the court to interfere with the
composition of a board of directors on such a basis.
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[51] Court removal of directors is an exceptional remedy, and one that is rarely exercised in cor-
porate law. This reluctance is rooted in the historical unwillingness of courts to interfere with the
internal management of corporate affairs and in the court's well-established deference to decisions
made by directors and officers in [page23] the exercise of their business judgment when managing
the business and affairs of the corporation. These factors also bolster the view that where the CCAA
is silent on the issue, the court should not read into the s. 11 discretion an extraordinary power --
which the courts are disinclined to exercise in any event -- except to the extent that that power may
be introduced through the application of other legislation, and on the same principles that apply to
the application of the provisions of the other legislation.

The oppression remedy gateway

[52] The fact that s. 11 does not itself provide the authority for a CCAA judge to order the re-
moval of directors does not mean that the supervising judge is powerless to make such an order,
however. Section 20 of the CCAA offers a gateway to the oppression remedy and other provisions
of the CBCA and similar provincial statutes. Section 20 states:

20. The provisions of this Act may be applied together with the provisions of any
Act of Parliament or of the legislature of any province that authorizes or makes provi-
sion for the sanction of compromises or arrangements between a company and its
shareholders or any class of them.

[53] The CBCA is legislation that "makes provision for the sanction of compromises or arrange-
ments between a company and its shareholders or any class of them". Accordingly, the powers of a
judge under s. 11 of the CCAA may be applied together with the provisions of the CBCA, including
the oppression remedy provisions of that statute. I do not read s. 20 as limiting the application of
outside legislation to the provisions of such legislation dealing specifically with the sanctioning of
compromises and arrangements between the company and its shareholders. The grammatical struc-

ture of s. 20 mandates a broader interpretation and’the oppréssion remedy is, therefore, available to
a supervising judge in appropriate circumstances.

[54] I do not accept the respondents' argument that the motion judge had the authority to order the
removal of the appellants by virtue of the power contained in s. 145(2)(b) of the CBCA to make an
order "declaring the result of the disputed election or appointment" of directors. In my view, s. 145
relates to the procedures underlying disputed elections or appointments, and not to disputes over the
composition of the board of directors itself. Here, it is conceded that the appointment of Messts.
Woollcombe and Keiper as directors complied with all relevant statutory requirements. Farley J.
quite properly did not seek to base his jurisdiction on any such authority. [page24 ]

The level of conduct required

[55] Colin Campbell J. recently invoked the oppression remedy to remove directors, without ap-
pointing anyone in their place, in Catalyst Fund General Partner I Inc. v. Hollinger Inc., supra. The
bar is high. In reviewing the applicable law, C. Campbell J. said (para. 68):

Director removal is an extraordinary remedy and certainly should be imposed most
sparingly. As a starting point, I accept the basic proposition set out in Peterson,
"Shareholder Remedies in Canada".* at the end of the document]

& .
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SS. 18.172 Removing and appointing directors to the board is an extreme form of
judicial intervention. The board of directors is elected by the shareholders, vested
with the power to manage the corporation, and appoints the officers of the com-
pany who undertake to conduct the day-to-day affairs of the corporation. [Foot-
note omitted.] It is clear that the board of directors has control over policymaking
and management of the corporation. By tampering with a board, a court directly
affects the management of the corporation. If a reasonable balance between pro-
tection of corporate stakeholders and the freedom of management to conduct the
affairs of the business in an efficient manner is desired, altering the board of di-
rectors should be a measure of last resort. The order could be suitable where the
continuing presence of the incumbent directors is harmful to both the company
and the interests of corporate stakeholders, and where the appointment of a new
director or directors would remedy the oppressive conduct without a receiver or
receiver-manager.

(Emphasis added).

[56] C. Campbell J. found that the continued involvement of the Ravelston directors in the Holl-
inger situation would "significantly impede" the interests of the public shareholders and that those
directors were "motivated by putting their interests first, not those of the company" (paras. 82-83).
The evidence in this case is far from reaching any such benchmark, however, and the record would
not support a finding of oppression, even if one had been sought.

[57] Everyone accepts that there is no evidence the appellants have conducted themselves, as di-
rectors -- in which capacity they participated over two days in the bid consideration exercise -- in
anything but a neutral fashion, having regard to the best interests of Stelco and all of the stake-
holders. The motion judge acknowledged that the appellants "may well conduct themselves beyond
reproach". However, he simply decided there was a risk -- a reasonable apprehension -- that Messrs.
Woollcombe and Keiper would not live up to their obligations to be neutral in the future. [page25]

[58] The risk or apprehension appears to have been founded essentially on three things: (1) the
earlier public statements made by Mr. Keiper about "maximizing shareholder value"; (2) the con-
duct of Clearwater and Equilibrium in criticizing and opposing the Stalking Horse Bid; and (3) the
motion judge's opinion that Clearwater and Equilibrium -- the shareholders represented by the ap-
pellants on the Board -- had a "vision" that "usually does not encompass any significant concern for
the long-term competitiveness and viability of an emerging:corporation", as a result of which the
appellants would approach their directors' duties looking to liquidate their shares on the basis of a
"short-term hold" rather than with the best interests of Stelco in mind. The motion judge transposed
these concerns into anticipated predisposed conduct on the part of the appellants as directors, de-
spite their apparent understanding of their duties as directors and their assurances that they would
act in the best interests of Stelco. He therefore concluded that "the risk to the process and to Stelco
in its emergence [was] simply too great to risk the wait and see approach”.

[59] Directors have obligations under s. 122(1) of the CBCA (a) to act honestly and in good faith
with a view to the best interest of the corporation (the "statutory fiduciary duty" obligation), and (b)
to exercise the care, diligence and skill that a reasonably prudent person would exercise in compa-
rable circumstances (the "duty of care" obligation). They are also subject to control under the op-
pression remedy provisions of s. 241. The general nature of these duties does not change when the
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company approaches, or finds itself in, insolvency: Peoples Department Stores Inc. (Trustee of) v.
Wise, [2004] 3 S.C.R. 461, [2004] S.C.J. No. 64, at paras. 42-49.

[60] In Peoples the Supreme Court noted that "the interests of the corporation are not to be con-
fused with the interests of the creditors or those of any other. stakeholders" (para. 43), but also ac-
cepted as an accurate statement of the law that in determining whether [directors] are acting with a
view to the best interests of the corporation it may be legitimate, given all the circumstances of a
given case, for the board of directors to consider, inter alia, the interests of shareholders, employees,
suppliers, creditors, consumers, governments and the environment" (para. 42). Importantly as well
-- in the context of "the shifting interest and incentives of shareholders and creditors” -- the court
stated (para. 47):

In resolving these competing interests, it is incumbent upon the directors to act honestly
and in good faith with a view to the best interests of the corporation. In using their
skills for the benefit of the corporation when it is in troubled waters financially; the di-
rectors must be careful to attempt to act in [page26 Jits best interests by creating a
"better" corporation, and not to favour the interests of any one group of stakeholders.

[61] In determining whether directors have fallen foul of those obligations, however, more than
some risk of anticipated misconduct is required before the court can impose the extraordinary rem-
edy of removing a director from his or her duly elected or appointed office. Although the motion
judge concluded that there was a risk of harm to the Stelco process if Messrs. Woollcombe and Ke-
iper remained as directors, he did not assess the level of that risk. The record does not support a
ﬁndlng that there was a sufficient risk of sufficient misconduct to warrant a conclusion of oppres-
sion. The motion judge was not asked to make such a ﬁndmg, and he d1d not do so.

[62] The respondents argue that this court should not interfere with the decision of the motion
judge on grounds of deference. They point out that the motion judge has been case-managing the
restructuring of Stelco under the CCAA for over 14 months and is intimately familiar with the cir-
cumstances of Stelco as it seeks to restructure itself and emerge from court protection.

[63] There is no question that the decisions of judges acting in a supervisory role under the
CCAA, and particularly those of experienced commercial list judges, are entitled to great deference:
see Algoma Steel Inc. v. Union Gas Ltd. (2003), 63 O.R. (3d) 78, [2003] O.J. No. 71 (C.A.), at para.
16. The discretion must be exercised judicially and in accordance with the principles governing its
operation. Here, respectfully, the motion judge misconstrued his authority, and made an order that
he was not empowered to make in the circumstances.

[64] The appellants argued that the motion judge made a number of findings without any evi-
dence to support them. Given my decision with respect to jurisdiction, it is not necessary for me to
address that issue.

The business judgment rule

[65] The appellants argue as well that the motion judge erred in failing to defer to the unanimous
decision of the Stelco directors in deciding to appoint them to the Stelco Board. It is
very hesr[ant to second-guess the business decisions of dlrééiors and management As the Supreme
Court of Canada said in Peoples, supra, at para. 67:
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Courts are ill-suited and should be reluctant to second-guess the application of business
expertise to the considerations that are involved in corporate decision making ...

[page27]

[66] In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289, [1991] O.J. No. 683
(C.A)), at p. 320 O.R., this court adopted the following statement by the trial judge, Anderson J.:

Business decisions, honestly made, should not be subjected to microscopic examina-
tion. There should be no interference simply because a decision is unpopular with the
minority.* at the end of the document]

[67] McKinlay J.A. then went on to say [at p. 320 O.R.]:

There can be no doubt that on an application under s. 234" at the end of the document]
the trial judge is required to consider the nature of the impugned acts and the method in
which they were carried out. That does not meant that the trial judge should substitute
his own business judgment for that of managers, directors, or a committee such as the
one involved in assessing this transaction. Indeed, it would generally be impossible for
him to do so, regardless of the amount of evidence before him. He is dealing with the
matter at a different time and place; it is unlikely that he will have the background
knowledge and expertise of the individuals involved; he could have little or no knowl-
edge of the background and skills of the persons who would be carrying out any pro-
posed plan; and it is unlikely that he would have any knowledge of the specialized
market in which the corporation operated. In short, he does not know enough to make
the business decision required.

[68] Although a judge supervising a CCAA proceeding develops a certain "feel" for the corporate
dynamics and a certain sense of direction for the restructuring, this caution is worth keeping in
mind. See also Clear Creek Contracting Ltd. v. Skeena Cellulose Inc., supra; Sammi Atlas Inc. (Re),
[1998] O.J. No. 1089, 3 C.B.R. (4th) 171 (Gen. Div.); Olympia & York Developments Ltd. (Re),
supra; Re Alberta Pacific Terminals Ltd., [1991] B.C.J. No. 1065, 8 C.B.R. (4th) 99 (S.C.). The
court is not catapulted into the shoes of the board of directors, or into the seat of the chair of the
board, when acting in its supervisory role in the restructuring.

[69] Here, the motion judge was alive to the "business judgment" dimension in the situation he
faced. He distinguished the application of the rule from the cucumstances however, stating at para.
18 of his reasons: ' i

With respect I do not see the present situation as involving the "management of the
business and affairs of the corporation", but rather as a quasi-constitutional aspect of
the corporation entrusted albeit to the Board pursuant to s. 111(1) of the CBCA. I agree
that where a board is actually engaged in the business of a judgment situation, the
board should be given appropriate deference. However, to the contrary in this situation,
I do not see it as a [page28 ]situation calling for (as asserted) more deference, but rather
considerably less than that. With regard to this decision of the Board having impact
upon the capital raising process, as I conclude it would, then similarly deference ought
not to be given.
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[70] I do not see the distinction between the directors' role in "the management of the business
and affairs of the corporation" (CBCA, s. 102) -- which describes the directors' overall responsibili-
ties -- and their role with respect to a "quasi-constitutional aspect of the corporation” (i.e., in filling
out the composition of the board of directors in the event of a vacancy). The "affairs" of the corpo-
ration are defined in s. 2 of the CBCA as meaning "the relationships among a corporation, its affili-
ates and the shareholders, directors and officers of such bodies corporate but does not include the
business carried on by such bodies corporate". Corporate governance decisions relate directly to
such relationships and are at the heart of the Board's business decision-making role regarding the
corporation's business and affairs. The dynamics of such decisions, and the intricate balancing of
competing interests and other corporate-related factors that goes into making them, are no more
within the purview of the court's knowledge and expertise than other business decisions, and they
deserve the same deferential approach. Respectfully, the motion judge erred in declining to give ef-
fect to the business judgment rule in the circumstances of this case.

[71] This is not to say that the conduct of the Board in appointing the appellants as directors may
never come under review by the supervising judge. The court must ultimately approve and sanction
the plan of compromise or arrangement as finally negotiated and accepted by the company and its
creditors and stakeholders. The plan must be found to be fair and reasonable before it can be sanc-
tioned. If the Board's decision to appoint the appellants has somehow so tainted the capital raising
process that those criteria are not met, any eventual plan that is put forward will fail.

[72] The respondents submit that it makes no sense for the court to have jurisdiction to declare
the process flawed only after the process has run its course. Such an approach to the restructuring
process would be inefficient and a waste of resourées. Whiié there is some merit in this argument,
the court cannot grant itself jurisdiction where it does not exist. Moreover, there are a plethora of
checks and balances in the negotiating process itself that moderate the risk of the process becoming
irretrievably tainted in this fashion -- not the least of which is the restraining effect of the prospect
of such a consequence. I do not think that this argument can prevail. In addition, the court at all
times retains its broad and [page29] flexible supervisory jurisdiction -- a jurisdiction which feeds
the creativity that makes the CCAA work so well -- in order to address fairness and process con-
cerns along the way. This case relates only to the court's exceptional power to order the removal of
di rectors.

The reasonable apprehension of bias analogy

[73] In exercising what he saw as his discretion to remove the appellants as directors, the motion
Jjudge thought-it would be useful to "borrow the concept of reasonable apprehension of bias ... with
suitable adjusiments for the nature of the decision making involved" (para. 8). He stressed that
"there was absolutely no allegation against [Mr. Woollcombe and Mr. Keiper] of any actual aebias'
or its equivalent" (para. 8). He acknowledged that neither was alleged to have done anything wrong
since their appointments as directors, and that at the time of their appointments the appellants had
confirmed to the Board that they understood and would abide by their duties and responsibilities as
directors, including the responsibility to act in the best interests of the corporation and not in their
own interests as shareholders. In the end, however, he concluded that bé‘cause of their prior public
statements that they intended to "pursue efforts to maximize shareholder value at Stelco", and be-
cause of the nature of their business and the way in which they had been accumulating their share-
holding position during the restructuring, and because of their linkage to 40 per cent of the common
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shareholders, there was a risk that the appellants would not conduct themselves in a neutral fashion
in the best interests of the corporation as directors.

[74] In my view, the administrative law notion of apprehension of bias is foreign to the principles
that govern the election, appointment and removal of directors, and to corporate governance con-
siderations in general. Apprehension of bias is a concept that ordinarily applies to those who preside
over judicial or quasi-judicial decision-making bodies, such as courts, administrative tribunals or
arbitration boards. Its application is inapposite in the business decision-making context of corporate
law. There is nothing in the CBCA or other corporate legislation that envisages the screening of di-
rectors in advance for their ability to act neutrally, in the best interests of the corporation, as a pre-
requisite for appointment.

[75] Instead, the conduct of directors is governed by their common law and statutory obligations
to act honestly and in good faith with a view to the, Jbest intetests of the corporation, and to exercise
the care, diligence and skill that a reasonably [page30 ]prudent person would exercise in compara-
ble circumstances (CBCA, s. 122(1)(a) and (b)). The directors also have fiduciary obligations to the
corporation, and they are liable to oppression remedy proceedings in appropriate circumstances.
These remedies are available to aggrieved complainants -- including the respondents in this case --
but they depend for their applicability on the director having engaged in conduct justifying the im-
position of a remedy.

[76] If the respondents are correct, and reasonable apprehension that directors may not act neu-
trally because they are aligned with a particular group of shareholders or stakeholders is sufficient
for removal, all nominee directors in Canadian corporations, and all management directors, would
automatically be disqualified from serving. No one suggests this should be the case. Moreover, as
Tacobucci J. noted in Blair v. Consolidated Enfield Corp., [1995] 4 S.C.R. 5, [1995] S.C.J. No. 29,
at para. 35, "persons are assumed to act in good faith unless proven otherwise". With respect, the
motion judge approached the circumstances before him from exactly the opposite direction. It is ,
commonplace in corporate/commercial affairs that there are connections between directors and s
various stakeholders and that conflicts will exist from time to time. Even where there are conflicts
of interest, however, directors are not removed from the board of directors; they are simply obliged
to disclose the conflict and, in appropriate cases, to abstain from voting. The issue to be determined
is not whether there is a connection between a director and other shareholders or stakeholders, but
rather whether there has been some conduct on the part of the director that will justify the imposi-
tion of a corrective sanction. An apprehension of bias approach does not fit this sort of analysis.

Part V -- Disposition

[77] For the foregoing reasons, then, I am satisfied that the motion judge erred in declaring the
appointment of Messrs. Woollcombe and Keiper as directors of Stelco of no force and effect.

[78] I would grant leave to appeai, allow the appeal and set aside the order of Farley J. dated
February 25, 2005. .

[79] Counsel have agreed that there shall be no costs of the appeal.

Order accordingly.
[page3l] .
.. Notes '
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Note 1: R.S.C. 1985, ¢. C-36, as amended. _ :
Note 2: The reference is to the decisions in Dyle, Royal @ak Mines and Westar, cited above.
Note 3: See para. 43, infra, where I elaborate on this decision.

Note 4: It is the latter authority that the directors of Stelco exercised when appomtmg the appel-
lants to the Stelco Board.

Note 5: Dennis H. Peterson, Shareholder Remedies in Canada, looseleaf (Markham: LexisNexis
-- Butterworths, 1989), at 18-47.

Note 6:Or, I would add, unpopular with other stakeholders.

Note 7: Now s. 241.
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Inc., Cardacian Mortgage Services, Inc., West Energy
Ltd., Sabre Enerty Ltd., Petrolifera Petroleum Ltd.,
Vaquero Resources Ltd. and Standard Energy Inc.,
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Bankruptcy and insolvency law -- Proceedings in bankruptcy and insolvency -- Practice and pro-
cedure -- General principles -- Legislation - Interpretation -- Courts -- Jurisdiction -- Federal --
Companies' Creditors Arrangement Act -- Application by certain creditors opposed to a Plan of
Compromise and Arrangement for leave to appeal sanctioning of that Plan -- Pan-Canadian Inves-
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Application by certain creditors opposed to a Plan of Compromise and Arrangement for leave to
appeal the sanctioning of that Plan. In August 2007, a liquidity crisis threatened the Canadian mar-
ket in Asset Backed Commercial Paper (ABCP). The crisis was triggered by a loss of confidence
amongst investors stemming from the news of widespread defaults on US sub-prime mortgages. By
agreement amongst the major Canadian participants, the $32 billion Canadian market in third-party
ABCP was frozen on August 13, 2007, pending an attempt to resolve the crisis through a restruc-
turing of that market. The Pan-Canadian Investors Committee was formed and ultimately put for-
ward the creditor-initiated Plan of Compromise and Arrangement that formed the subject matter of
the proceedings. The Plan was sanctioned on June 5, 2008. The applicants raised an important point
regarding the permissible scope of restructuring under the Companies' Creditors Arrangement Act:
could the court sanction a Plan that called for creditors to provide releases to third parties who were
themselves insolvent and not creditors of the debtor company? They also argued that if the answer
to that question was yes, the application judge erred in holding that the Plan, with its particular re-
leases (which barred some claims even in fraud), was fair and reasonable and therefore in sanction-
ing it under the CCAA.

HELD: Application for leave to appeal allowed and appeal dismissed. The appeal raised issues of
considerable importance to restructuring proceedings under the CCAA Canada-wide. There were
serious and arguable grounds of appeal and the appeal would not unduly delay the progress of the
proceedings. In the circumstances, the criteria for granting leave to appeal were met. Respecting the
appeal, the CCAA permitted the inclusion of third party releases in a plan of compromise or ar-
rangement to be sanctioned by the court where the releases were reasonably connected to the pro-
posed restructuring. The wording of the CCAA, construed in light of the purpose, objects and
scheme of the Act, supported the court's jurisdiction and authority to sanction the Plan proposed in
this case, including the contested third-party releases contained in it. The Plan was fair and reason-
able in all the circumstances.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3,

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,s.4,s. 6
Constitution Act, 1867, R.S.C. 1985, App. II, No. 5, s. 91(21), s. 92(13)

Appeal From:

On appeal from the sanction order of Justice Colin L. Campbell of the Superior Court of Justice,
dated June 5, 2008, with reasons reported at [2008] O.J. No. 2265.

Counsel:

See Schedule ;'A" for the list of counsel.

The judgment of the Court was delivered by
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R.A. BLAIR J.A.:--
A.INTRODUCTION

1 In August 2007 a liquidity crisis suddenly threatened the Canadian market in Asset Backed
Commercial Paper ("ABCP"). The crisis was triggered by a loss of confidence amongst investors
stemming from the news of widespread defaults on U.S. sub-prime mortgages. The loss of confi-
dence placed the Canadian financial market at risk generally and was reflective of an economic
volatility worldwide.

2 By agreement amongst the major Canadian participants, the $32 billion Canadian market in
third-party ABCP was frozen on August 13, 2007 pending an attempt to resolve the crisis through a
restructuring of that market. The Pan-Canadian Investors Committee, chaired by Purdy Crawford,
C.C., Q.C., was formed and ultimately put forward the creditor-initiated Plan of Compromise and
Arrangement that forms the subject-matter of these proceedings. The Plan was sanctioned by Colin
L. Campbell J. on June 5, 2008.

3 Certain creditors who opposed the Plan seek leave to appeal and, if leave is granted, appeal
from that decision. They raise an important point regarding the permissible scope of a restructuring
under the Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 as amended ("CCAA"): can
the court sanction a Plan that calls for creditors to provide releases to third parties who are them-
selves solvent and not creditors of the debtor company? They also argue that, if the answer to this
question is yes, the application judge erred in holding that this Plan, with its particular releases
(which bar some claims even in fraud), was fair and reasonable and therefore in sanctioning it under
the CCAA. :

Leave to Appeal

4 Because of the particular circumstances and urgency of these proceedings, the court agreed to
collapse an oral hearing for leave to appeal with the hearing of the appeal itself. At the outset of ar-
gument we encouraged counsel to combine their submissions on both matters.

5 The proposed appeal raises issues of considerable importance to restructuring proceedings
under the CCAA Canada-wide. There are serious and arguable grounds of appeal and -- given the
expedited time-table -- the appeal will not unduly delay the progress of the proceedings. I am satis-
fied that the criteria for granting leave to appeal in CCAA proceedings, set out in such cases as Re
Cineplex Odeon Corp. (2001), 24 C.B.R. (4th) 21 {Ont. C.A);and Re Country Style Food Services
(2002), 158 O.A.C. 30, are met. I would grant leave to appeal.

Appeal
6 For the.reasons that follow, however, I would dismiss the appeal.
B. FACTS
The Pzi_rties

7 The appellants are holders of ABCP Notes who oppose the Plan. They do so principally on
the basis that it requires them to grant releases to third party financial institutions against whom
they say they have claims for relief arising out of their purchase of ABCP Notes. Amongst them are
an airline, a tour operator, a mining company, a wireless provider, a pharmaceuticals retailer, and
several holding companies and energy companies.
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8 Each of the appellants has large sums invested in ABCP -- in some cases, hundreds of mil-
lions of dollars. Nonetheless, the collective holdings of the appellants -- slightly over $1 billion --
represent only a small fraction of the more than $32 b11hon of ABCP mvolved in the restructuring.

9 The lead respondent is the Pan-Canadian Investors Commlttee which was responsible for the
creation and negotiation of the Plan on behalf of the creditors. Other respondents include various
major international financial institutions, the five largest Canadian banks, several trust companies,
and some smaller holders of ABCP product. They participated in the market in a number of differ-
ent ways.

The ABCP Market

10 Asset Backed Commercial Paper is a sophisticated and hitherto well-accepted financial in-
strument. It is primarily a form of short-term investment -- usually 30 to 90 days -- typically with a
low interest yield only slightly better than that available through other short-term paper from a gov-
ernment or bank. It is said to be "asset backed" because the cash that is used to purchase an ABCP
Note is converted into a portfolio of financial assets or other asset interests that in turn provide se-
curity for the repayment of the notes.

11 ABCP was often presented by those selling it as a safe investment, somewhat like a guaran-
teed investment certificate.

12 The Canadian market for ABCP is significant and administratively complex. As of August
2007, investors had placed over $116 billion in Canadian ABCP. Investors range from individual
pensioners to large institutional bodies. On the selling and distribution end, numerous players are
involved, including chartered banks, investment heuses andisther finarcial institutions. Some of
these players participated in multiple ways. The Plan in this proceeding relates to approximately
$32 billion of non-bank sponsored ABCP the restructuring of which is considered essential to the
preservation-of the Canadian ABCP market.

13 As I understand it, prior to August 2007 when it was frozen, the ABCP market worked as
follows.

14 Various corporations (the "Sponsors") would arrange for entities they control ("Conduits")
to make ABCP Notes available to be sold to investors through "Dealers” (banks and other invest-
ment dealers). Typically, ABCP was issued by series and sometimes by classes within a series.

15 The cash from the purchase of the ABCP Notes was used to purchase assets which were
held by trustees of the Conduits ("Issuer Trustees") and which stood as security for repayment of the
notes. Financial institutions that sold or provided the Conduits with the assets that secured the
ABCP are known as "Asset Providers". To help ensure that investors would be able to redeem their
notes, "Liquidity Providers" agreed to provide funds that could be drawn upon to meet the demands
of maturing ABCP Notes in certain circumstances. Most Asset Providers were also Liquidity Pro-
viders. Many of these banks and financial institutions were also holders of ABCP Notes ("Note-
holders"). The Asset and Liquidity Providers held first charges on the assets.

16 When the market was working well, cash from the purchase of rew ABCP Notes was also
used to pay off maturing ABCP Notes; alternatively, Notekolders simply rolled their maturing notes
over into new ones. As I will explain, however, there was a potential underlying predicament with
this scheme.

The Liquidity Crisis
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17~ The types of assets and asset interests acquired to "back” the ABCP Notes are varied and
complex. They were generally long-term assets such as residential mortgages, credit card receiv-
ables, auto loans, cash collateralized debt obligations and derivative investments such as credit de-
fault swaps. Their particular characteristics do not matter for the purpose of this appeal, but they
shared a common feature that proved to be the Achilles heel of the ABCP market: because of their
long-term nature there was an inherent timing mismatch between the cash they generated and the
cash needed tc repay maturing ABCP Notes.

18 When uncertainty began to spread through the ABCP marketplace in the summer of 2007,
investors stopped buying the ABCP product and existing Noteholders ceased to roll over their ma-
turing notes. There was no cash to redeem those notes. Although calls were made on the Liquidity
Providers for payment, most of the Liquidity Pr0V1 ders declined to fund the redemption of the notes,
arguing that the conditions for liquidity funding had not been met in the circumstances. Hence the
"liquidity crisis" in the ABCP market.

19 The crisis was fuelled largely by a lack of transparency in the ABCP scheme. Investors
could not tell what assets were backing their notes -- partly because the ABCP Notes were often
sold before or at the same time as the assets backing them were acquired; partly because of the
sheer complexity of certain of the underlying assets; and partly because of assertions of confidenti-
ality by those involved with the assets. As fears arising from the spreading U.S. sub-prime mortgage
crisis mushrocmed, investors became increasingly concerned that their ABCP Notes may be sup-
ported by those crumbling assets. For the reasons outlined above, however, they were unable to re-
deem their maturing ABCP Notes.

The Montreal Protocol

20 The liGuidity crisis could have triggered a wholesale liquidation of the assets, at depressed

- prices. But it did not. During the week of August 13, 2007, the ABCP market in Canada froze -- the
result of a standstill arrangement orchestrated on the heels of the crisis by numerous market partici-
pants, including Asset Providers, Liquidity Providers, Noteholders and other financial industry rep-
resentatives. Under the standstill agreement -- known as the Montréal Protocol -- the parties com-
mitted to restructuring the ABCP market with a view, as much as poss1ble to preserving the value
of the assets and of the notes. : . C A et

21 The work of implementing the restructuring fell to the Pan-Canadian Investors Committee,
an applicant in the proceeding and respondent in the appeal. The Committee is composed of 17 fi-
nancial and investment institutions, including chartered banks, credit unions, a pension board, a
Crown corporation, and a university board of governors. All 17 members are themselves Notehold-
ers; three of them also participated in the ABCP market in other capacities as well. Between them,
they hold about two thirds of the $32 billion of ABCP sought to be restructured in these proceed-
ings. :

22 Mr. Crawford was named the Committee's chair. He thus had a unique vantage point on the
work of the Committee and the restructuring process as a whole. His lengthy affidavit strongly in-
formed the application judge's understanding of the factual context, and our own. He was not
cross-examined and his evidence is unchallenged.

23 Beginning in September 2007, the Committee worked to craft a plan that would preserve the
value of the notes and assets, satisfy the various stakeholders to the extent possible, and restore con-
fidence in an important segment of the Canadian financial marketplace. In March 2008, it and the
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other applicants sought CCAA protection for the ABCP debfbfs and the approval of a Plan that had
been pre-negotiated with some, but not all, of those affected by the misfortunes in the Canadian
ABCP market.

The Plan

a)  Plan Overview

24 Although the ABCP market involves many different players and kinds of assets, each with
their own challenges, the committee opted for a single plan. In Mr. Crawford's words, "all of the
ABCP suffers from common problems that are best addressed by a common solution." The Plan the
Committee developed is highly complex and involves many parties. In its essence, the Plan would
convert the Noteholders' paper -- which has been frozen and therefore effectively worthless for
many months -- into new, long-term notes that would trade freely, but with a discounted face value.
The hope is that a strong secondary market for the notes will emerge in the long run.

25 The Plan aims to improve transparency by providing investors with detailed information
about the assets supporting their ABCP Notes. It also addresses the timing mismatch between the
notes and the assets by adjusting the maturity provisions and interest rates on the new notes. Fur-
ther, the Plan adjusts some of the undérlying credit default swap contracts by increasing the thresh-
olds for default triggering events; in this way, the likelihood of a forced liquidation flowing from
the credit default swap holder's prior security is reduced and in turn, the risk for ABCP investors is
decreased.

26 Under the Plan, the vast majority of the assets underlying ABCP would be pooled into two
master asset vehicles (MAV1 and MAV2). The pooling is designed to increase the collateral avail-
able and thus make the notes more secure.

27 The Plan does not apply to investors holding less than $1 million of notes. However, certain
Dealers have agreed to buy the ABCP of those of their customers holding less than the $1-million
threshold, and to extend financial assistance to these customers. Principal among these Dealers are
National Bank and Canaccord, two of the respondent financial institutions the appellants most ob-
ject to releasing. The application judge found that these developments appeared to be designed to
secure votes in favour of the Plan by various Noteholders, and were apparently successful in doing
so. If the Plan is approved, they also provide considerable relief to the many small investors who
find themselves unwittingly caught in the ABCP collapse.

b)  The Releases

28 This appeal focuses on one specific aspect of the Plan: the comprehensive series of releases
of third parties provided for in Article 10.

29 The Plan calls for the release of Canadian banks, Dgalers Noteholders Asset Providers, Is-
suer Trustees, Liquidity Providers, and other market participants -- in Mr. Crawford's words, "virtu-
ally all participants in the Canadian ABCP market" -- from any liability associated with ABCP, with
the exception of certain narrow claims relating to fraud. For instance, under the Plan as approved,
creditors will have to give up their claims against the Dealers who sold them their ABCP Notes, in-
cluding challenges to the way the Dealers characterized the ABCP and provided (or did not provide)
information about the ABCP. The claims against the proposed defendants are mainly in tort: negli-
gence, misrepresentation, negligent misrepresentation, failure to act prudently as a dealer/advisor,
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acting in contflict of interest, and in a few cases fraud or potential fraud. There are also allegations
of breach of fiduciary duty and claims for other equitable relief.

30 The application judge found that, in general, the claims for damages include the face value
of the Notes, plus interest and additional penalties and damages.

31 The releases, in effect, are part of a quid pro quo. Generally speaking, they are designed to
compensate various participants in the market for the contrlbutlons they would make to the restruc-
turing. Those contributions under the Plan include the requitérhents that:

a)  Asset Providers assume an increased risk in their credit default swap con-
tracts, disclose certain proprietary information in relation to the assets, and
provide below-cost financing for margin funding facilities that are de-
signed to make the notes more secure;

b)  Sponsors -- who in addition have cooperated with the Investors' Committee
throughout the process, including by sharing certain proprietary informa-
tion -- give up their existing contracts;

c)  The Canadian banks provide below-cost financing for the margin funding
facility and, :

d)  Other parties make other contributions under the Plan.

32 According to Mr. Crawford's affidavit, the releases are part of the Plan "because certain key
participants, whose participation is vital to the restructuring, have made comprehensive releases a
condition for their participation.”

The CCAA Proceedings to Date

33 On Merch 17, 2008 the applicants sought and obtained an Initial Order under the CCAA
staying any proceedings relating to the ABCP crisis and providing for a meeting of the Noteholders
to vote on the proposed Plan. The meeting was held, on Aptil25th. The:vote was overwhelmingly in
support of the Plan -- 96% of the Noteholders voted in favour. At the instance of certain Notehold-
ers, and as requested by the application judge (who has supervised the proceedings from the outset),
the Monitor broke down the voting results according to those Noteholders who had worked on or
with the Investors' Committee to develop the Plan and those Noteholders who had not. -
Re-calculated on this basis the results remained firmly in favour of the proposed Plan -- 99% of
those connected with the development of the Plan voted positively, as did 80% of those Noteholders
who had not been involved in its formulation.

34 The vote thus provided the Plan with the "double majority" approval -- a majority of credi-
tors representing two-thirds in value of the claims -- required under s. 6 of the CCAA.

35 Following the successful vote, the applicants sought court approval of the Plan under s. 6.
Hearings were held on May 12 and 13. On May 16, the application judge issued a brief endorsement
in which he concluded that he did not have sufficient facts to decide whether all the releases pro-
posed in the Plan were authorized by the CCAA. While the application judge was prepared to ap-
prove the releases of negligence claims, he was not prepared at that point to sanction the release of
fraud claims. Noting the urgency of the situation and the serious consequences that would result
from the Plan's failure, the application judge nevertheless directed the parties back to the bargaining
table to try to work out a claims process for addressing legitimate claims of fraud.




Page 9

36 The result of this renegotiation was a "fraud carve-out" -- an amendment to the Plan exclud-
ing certain fraud claims from the Plan's releases. The carve-out did not encompass all possible
claims of fraud, however. It was limited in three key respects. First, it applied only to claims against
ABCP Dealers. Secondly, it applied only to cases involving an express fraudulent misrepresentation
made with the intention to induce purchase and in circumstances where the person making the rep-
resentation knew it to be false. Thirdly, the carve-out limited available damages to the value of the
notes, minus any funds distributed as part of the Plan. The appellants argue vigorously that such a
limited release respecting fraud claims is unacceptable and should not have been sanctioned by the
application judge.

37 A second sanction hearing -- this time involving the amended Plan (with the fraud
carve-out) -- was held on June 3, 2008. Two days later, Campbell J. released his reasons for deci-
sion, approving and sanctioning the Plan on the basis both that he had jurisdiction to sanction a Plan
calling for third-party releases and that the Plan including the third-party releases in question here
was fair and reasonable.

38 The appellants attack both of these determinations.
C. LAW AN ANALYSIS

39 There are two principal questions for deterniination 6n this appéal:

1) Asamatter of law, may a CCAA plan contain a release of claims against
anyone other than the debtor company or its directors?

2)  If the answer to that question is yes, did the application judge err in the ex-
ercise of his discretion to sanction the Plan as fair and reasonable given the
nature of the releases called for under it?

(1) Legal Authority for the Releases

40 The standard of review on this first issue -- whether, as a matter of law, a CCAA plan may
contain third-party releases -- is correctness.

41 The appellants submit that a court has no jurisdiction or legal authority under the CCAA to
sanction a plan that imposes an obligation on creditors to give releases to third parties other than the
directors of the debtor company.’ The requirement that objecting creditors release claims against
third parties is illegal, they contend, because:

a)  on a proper interpretation, the CCAA does not permit such releases;
~b) the court is not entitled to "fill in the gaps" in the CCAA or rely upon its
a inherent jurisdiction to create such authority because to do so would be

contrary to the principle that Parliament did not intend to interfere with
private property rights or rights of action in the absence of clear statutory
language to that effect;

c) thereleases constitute an unconstitutional confiscation of private property
that is within the exclusive domain of the provinces under s. 92 of the
Constitution Act, 1867,

d)  thereleases are invalid under Quebec rules of public order; and because

e) the prevailing jurisprudence supports these conclusions.
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42 I would not give effect to any of these submissions.

Interpretation, "Gap Filling" and Inherent Jurisdiction

43 On a proper interpretation, in my view, the CCAA permits the inclusion of third party re-
leases in a plan of compromise or arrangement to be sanctioned by the court where those releases
are reasonably connected to the proposed restructurlng I am led to this conclusion by a combination
of (a) the open-ended, flexible character of the CCAA itself, (b) the broad nature of the term "com-
promise or arrangement" as used in the Act, and (c) the express statutory effect of the "dou-
ble-majority" vote and court sanction which render the plan binding on all creditors, including those
unwilling to accept certain portions of it. The first of these signals a flexible approach to the appli-
cation of the Act in new and evolving situations, an active judicial role in its application and inter-
pretation, and a liberal approach to that interpretation. The second provides the entrée to negotia-
tions between the parties affected in the restructuring and furnishes them with the ability to apply
the broad scope of their ingenuity in fashioning the proposal. The latter afford necessary protection
to unwilling creditors who may be deprived of certain of their civil and property rights as a result of
the process.

44 The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out all
that is permitted or barred. Judges must therefore play a role in fleshing out the details of the statu-
tory scheme. The scope of the Act and the powers of the court under it are not limitless. It is beyond
controversy, however, that the CCAA is remedial legislation to be liberally construed in accordance
with the modern purposive approach to statutory interpretation. It is designed to be a flexible in-
strument and it is that very flexibility which gives the Act its efficacy: Canadian Red Cross Society
(Re) (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div.). As Farley J. noted in Re Dylex Ltd. (1995), 31
C.B.R. (3d) 166 at 111 (Ont. Gen. Div.), "[t]he hlstory of CCAA law has been an evolution of judi-
cial interpretation.” : L ‘.

45 Much has been said, however, about the "evolution of judicial interpretation" and there is
some controversy over both the source and scope of that authority. Is the source of the court's au-
thority statutory, discerned solely through application of the principles of statutory interpretation,
for example? Or does it rest in the court's ability to "fill in the gaps" in legislation? Or in the court's
inherent jurisdiction? '

46 These issues have recently been canvassed by the Honourable Georgina R. Jackson and Dr.
Janis Sarra in their publication "Selecting the Judicial Tool to get the Job Done: An Examination of
Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency Matters," and
there was considerable argument on these issues before the application judge and before us. While I
generally agree with the authors' suggestion that the courts should adopt a hierarchical approach in
their resort to these interpretive tools -- statutory interpretation, gap-filling, discretion and inherent
jurisdiction -- it is not necessary in my view to go beyond the general principles of statutory inter-
pretation to resolve the issues on this appeal. Because I am satisfied that it is implicit in the lan-
guage of the CCAA itself that the court has authority to sanction plans incorporating third-party re-
leases that are reasonably related to the proposed restructuring, there is no "gap-filling" to be done
and no need to fall back on inherent jurisdiction. In this respect, I take a somewhat different ap-
proach than the application judge did.

47 The Supreme Court of Canada has affirmed generaliy -- and in' the insolvency context par-
ticularly -- that remedial statutes are to be interpreted liberally and in accordance with Professor
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Driedger's modern principle of statutory interpretation. Driedger advocated that "the words of an
Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament": Re Rizzo & Rizzo
Shoes Ltd., [1998] 1 S.C.R. 27 at para. 21, quoting E.A. Driedger, Construction of Statutes, 2nd ed.
(Toronto: Butterworths, 1983); Bell Expressvu Ltd. Partnership v. R., [2002] 2 S.C.R. 559 at para.
26.

48 More broadly, I believe that the proper approach to the judicial interpretation and applica-
tion of statutes -- particularly those like the CCAA that are skeletal in nature -- is succinctly and
accurately summarized by Jackson and Sarra in their recent article, supra, at p. 56:

The exercise of a statutory authority requires the statute to be construed. The
plain meaning or textualist approach has given way to a search for the object and
goals of the statute and the intentionalist approach. This latter approach makes
use of the purposive approach and the mlschlef rule, including its codification
under interpretation statutes that every enactment is deemed remedial, and is to
be given such fair, large and liberal construction and interpretation as best en-
sures the attainment of its objects. This latter approach advocates reading the
statute as a whole and being mindful of Drledger' "one principle", that the words
of the Act are to be read in their entire context, in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the object of the Act, and the in-
tention of Parliament. It is important that courts first interpret the statute before
them and exercise their authority pursuant to the statute, before reaching for other
tools in the judicial toolbox. Statutory interpretation using the principles articu-
lated above leaves room for gap-filling in the common law provinces and a con-
sideration of purpose in Québec as a manifestation of the judge's overall task of
statutory interpretation. Finally, the jurisprudence in relation to statutory inter-
pretation demonstrates the fluidity inherent in the judge's task in seeking the ob-
jects of the statute and the intention of the legislature.

49 | adopﬁ these principles.

50 The remedial purpose of the CCAA -- as its title affirms -- is to facilitate compromises or
arrangements between an insolvent debtor company and its creditors. In Chef Ready Foods Lid. v.
Hongkong Bank of Canada (1990), 4 C.B.R. (3d) 311 at 3 1 8 (B C.C. A ) Gibbs J.A. summarized
very concisely the purpose, object and scheme of the Act:

Almost inevitably, liquidation destroyed the shareholders' investment, yielded
little by way of recovery to the creditors, and exacerbated the social evil of dev-
astating levels of unemployment. The government of the day sought, through the
C.C.A.A,, to create a regime whereby the principals of the company and the
creditors could be brought together under the supervision of the court to attempt
a reorganization or compromise or arrangement under which the company could
continue in business.

51 The CCAA was enacted in 1933 and was necessary -- as the then Secretary of State noted in
introducing the Bill on First Reading -- "because of the prevailing commercial and industrial de-
pression" and the need to alleviate the effects of business bankruptcies in that context: see the
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statement of the Hon. C.H. Cahan, Secretary of State, House of Commons Debates (Hansard) (April
20, 1933) at 4091. One of the greatest effects of that Depression was what Gibbs J.A. described as
"the social evil of devastating levels of unemployment". Since then, courts have recognized that the
Act has a broader dimension than simply the direct. relatlons between the debtor company and its
creditors and that this broader public dimension must be weighed in the balance together with the
interests of those most directly affected: see, for example, Elan Corp. v. Comiskey (Trustee of)
(1990), 1 O.R. (3d) 289 (C.A.), per Doherty J.A. in dissent; Re Skydome Corp. (1998), 16 C.B.R.
(4th) 125 (Ont. Gen. Div.); Re Anvil Range Mining Corp. (1998), 3 C.B.R. (4th) 93 (Ont. Gen.
Div.).

52 In this respect, I agree with the following statement of Doherty J.A. in Elan, supra, at pp.
306-307:

.. [TThe Act was designed to serve a "broad constituency of investors, creditors
and employees".* Because of that "broad constituency" the court must, when
considering applications brought under the Act, have regard not only to the indi-
viduals and organizations directly affected by the application, but also to the
wider public interest. [Emphasis added.]

Application of the Principles of Interpretation

53 An interpretation of the CCAA that recognizes its broader socio-economic purposes and ob-
jects is apt in this case. As the application judge pointed out, the restructurmg underpins the finan-
cial viability of the Canadian ABCP market itself. : y

54 The appellants argue that the apphcatlon Judge erred in takrng thls approach and in treating
the Plan and the proceedings as an attempt to restructure a financial market (the ABCP market)
rather than simply the affairs between the debtor corporations who caused the ABCP Notes to be
issued and their creditors. The Act is designed, they say, only to effect reorganizations between a
corporate debtor and its creditors and not to attempt to restructure entire marketplaces.

55 This perspective is flawed in at least two respects, however, in my opinion. First, it reflects a
view of the purpose and objects of the CCAA that is too narrow. Secondly, it overlooks the reality
of the ABCP marketplace and the context of the restructuring in question here. It may be true that,
in their capacity as ABCP Dealers, the releasee financial institutions are "third-parties" to the re-
structuring in the sense that they are not creditors of the debtor corporations. However, in their ca-
pacities as Asset Providers and Liquidity Providers, they are not only creditors but they are prior
secured creditors to the Noteholders. Furthermore -- as the application judge found -- in these latter
capacities they are making significant contributions to the restructuring by "foregoing immediate
rights to assets and ... providing real and tangible input for the preservation and enhancement of the
Notes" (para. 76). In this context, therefore, the application judge's remark at para. 50 that the re-
structuring "involves the commitment and participation of all parties”" in the ABCP market makes
sense, as do his earlier comments at paras. 48-49:

Given the nature of the ABCP market and all of its participants, it is more appro-
priate to consider all Noteholders as claimants and the object of the Plan to re-
store liquidity to the assets being the Notes themselves. The restoration of the li-
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quidity of the market necessitates the participation (including more tangible con-
tribution by many) of all Noteholders.

In these circumstances, it is unduly technical to classify the Issuer Trustees as
debtors and the claims of the Noteholders as between themselves and others as
being those of third party creditors, although I recognize that the restructuring
structure of the CCAA requires the corporations as the vehicles for restructuring.
[Emphasis added.]

56 The application judge did observe that "[t]he insolvency is of the ABCP market itself, the
restructuring is that of the market for such paper ..." (para. 50). He did so, however, to point out the
uniqueness of the Plan before him and its industry-wide significance and not to suggest that he need
have no regard to the provisions of the CCAA permitting a restructuring as between debtor and
creditors. His focus was on the effect of the restructiring, a petfectly permissible perspective, given
the broad purpose and objects of the Act. This is apparent from his later references. For example, in
balancing the arguments against approving releases that might include aspects of fraud, he re-
sponded that "what is at issue is a liquidity crisis that affects the ABCP market in Canada" (para.
125). In addition, in his reasoning on the fair-and-reasonable issue, he stated at para. 142: "Apart
from the Plan itself, there is a need to restore confidence in the financial system in Canada and this
Plan is a legitimate use of the CCAA to accomplish that goal."

57 I agree. I see no error on the part of the application judge in approaching the fairness as-
sessment or the interpretation issue with these considerations in mind. They provide the context in
which the purpose, objects and scheme of the CCAA are to be considered.

The Statutory Wording

58 Keeping in mind the interpretive principles outlined above, I turn now to a consideration of
the provisions of the CCAA. Where in the words of the statute is the court clothed with authority to
approve a plan incorporating a requirement for third-party releases? As summarized earlier, the
answer to that question, in my view, is to be found in:

a)  the skeletal nature of the CCAA;
b)  Parliament's reliance upon the broad notions of "compromise" and "arrangement"
to establish the framework within which ‘th¢ parties imay work to put forward a
, restructuring plan; and in
c)  the creation of the statutory mechanism binding all creditors in classes to the
‘ compromise or arrangement once it has surpassed the high "double majority"
voting threshold and obtained court sanction as "fair and reasonable".

Therein lies the expression of Parliament's intention to permit the parties to negotiate and vote on,
and the court to sanction, third-party releases relating to a restructuring.

59 Sections 4 and 6 of the CCAA state:

4. Where a compromise or an arrangement is proposed between a debtor company
and its unsecured creditors or any class of them, the court may, on the application
in a summary way of the company, of any such creditor or of the trustee in
bankruptcy or liquidator of the company, order a meeting of the creditors or class
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of creditors, and, if the court so determirtes, of the shareholders of the company,
to be summoned in such manner as the court directs.’

6.  Where a majority in number representing two-thirds in value of the creditors, or
class of creditors, as the case may be, present and voting either in person or by
proxy at the meeting or meetings thereof respectively held pursuant to sections 4
and 5, or either of those sections, agree to any compromise or arrangement either
as proposed or as altered or modified at the meeting or meetings, the compromise
or arrangement may be sanctioned by the court, and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the case
may be, and on the company; and

(b) in the case of a company that has made an authorized assignment or against
which a bankruptcy order has been made under the Bankruptcy and Insolvency
Act or is in the course of being wound up under the Winding-up and Restructur-
ing Act, on the trustee in bankruptcy or liquidator and contributories of the com-

pany.
Compromise or Arrangement

60 While there may be little practical distinction betwe'f;r.lll-.;'!'comprd!iﬁise“ and "arrangement" in
many respects, the two are not necessarily the same: "Arrangement” is broader than "compromise"
and would appear to include any scheme for reorganizing the affairs of the debtor: Houlden and
Morawetz, Bankruptcy and Insolvency Law of Canada, loose-leaf, 3rd ed., vol. 4 (Toronto: Thom-
son Carswell) at 10A-12.2, N para. 10. It has been said to be "a very wide and indefinite [word]":
Re Refund of Dues under Timber Regulations, [1935] A.C. 184 at 197 (P.C.), affirming S.C.C.
[1933] S.C.R. 616. See also, Re Guardian Assur. Co., [1917] 1 Ch. 431 at 448, 450; Re T&N Ltd.
and Others (No. 3),[2007] 1 AIl E.R. 851 (Ch.).

61 The CCAA is a sketch, an outline, a supporting framework for the resolution of corporate
insolvencies in the public interest. Parliament wisely avoided attempting to anticipate the myriad of
business deals that could evolve from the fertile and creative minds of negotiators restructuring their
financial affairs. It left the shape and details of those deals to be worked out within the framework
of the comprehensive and flexible concepts of a "compromise" and "arrangement." I see no reason
why a release in favour of a third party, negotiated as part of a package between a debtor and credi-
tor and reasonably relating to the proposed restructuring cannot fall within that framework.

62 A proposal under the Bankruptcy and Insolvency Act, R.S., 1985, c. B-3 (the "BIA") is a
contract: Employers’ Liability Assurance Corp. Ltd. v. Ideal Petroleum (1959) Ltd. [1978] 1 S.C.R.
230 at 239; Society of Composers, Authors & Music Publishers of Canada v. Armitage (2000), 50
O.R. (3d) 688 at para. 11 (C.A.). In my view, a compromise or arrangement under the CCAA is di-
rectly analogeus to a proposal for these purposes, znd thérefore is to bé treated as a contract be-
tween the debtor and its creditors. Consequently, parties are entitled to put anything into such a plan
that could lawfully be incorporated into any contract. See Re Air Canada (2004), 2 C.B.R. (5th) 4 at
para. 6 (Ont. S.C.J.); Olympia & York Developments Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d)
500 at 518 (Gen. Div.).
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63 There is nothing to prevent a debtor and a creditor from including in a contract between
them a term providing that the creditor release a third party. The term is binding as between the
debtor and creditor. In the CCAA context, therefore, a plan of compromise or arrangement may
propose that creditors agree to compromise claims against the debtor and to release third parties,
just as any debtor and creditor might agree to such a term in a contract between them. Once the
statutory mechanism regarding voter approval and court sanctioning has been complied with, the
plan -- including the provision for releases -- becomes binding on all creditors (including the dis-
senting minority).

64 Re T&N Ltd. and Others, supra, is instructive in thi§ regard It is a rare example of a court
focussing on and examining the meaning and breadth of the term "arrangement". T&N and its asso-
ciated companies were engaged in the manufacture, distribution and sale of asbestos-containing
products. They became the subject of many claims by former employees, who had been exposed to
asbestos dust in the course of their employment, and their dependents. The T&N companies applied
for protection under s. 425 of the U.K. Companies Act 1985, a provision virtually identical to the
scheme of the CCAA -- including the concepts of compromise or arrangement.*

65 T&N carried employers' liability insurance. However, the employers' liability insurers (the
"EL insurers") denied coverage. This issue was litigated and ultimately resolved through the estab-
lishment of a multi-million pound fund against which the employees and their dependants (the "EL
claimants") would assert their claims. In return, T&N's former employees and dependants (the "EL
claimants") agreed to forego any further claims against the EL insurers. This settlement was incor-
porated into the plan of compromise and arrangement between the T&N companies and the EL
claimants that was voted on and put forward for court sanction.

66 Certain creditors argued that the court could not sanction the plan because it did not consti-
tute a "compromise or arrangement” between T&N and the EL claimants since it did not purport to
affect rights as between them but only the EL claimants' rights against the EL insurers. The Court
rejected this argument. Richards J. adopted previous jurisprudence -- cited earlier in these reasons --
to the effect that the word "arrangement" has a very broad meamng and that, while both a compro-
mise and an arrangement involve some "give and fake", an: Arrangement need not involve a com-
promise or be confined to a case of dispute or dlfﬁculty (paras. 46-51). He referred to what would
be the equivalent of a solvent arrangement under Canadian corporate legislation as an example.’ Fi-
nally, he pointed out that the compromised rights of the EL claimants against the EL insurers were
not unconnected with the EL claimants' rights against the T&N companies; the scheme of arrange-
ment involving the EL insurers was "an integral part of a single proposal affecting all the parties"
(para. 52). He concluded his reasoning with these observations (para. 53):

In my judgment it is not a necessary element of an arrangement for the purposes
of s. 425 of the 1985 Act that it should alter the rights existing between the com-
pany and the creditors or members with whom it is made. No doubt in most cases
it will alter those rights. But, provided that the context and content of the scheme
are such as properly to constitute an arrangement between the company and the
members or creditors concerned, it will fall within s. 425. It is ... neither neces-
sary nor desirable to attempt a definition of arrangement. The legislature has not
done so. To insist on an alteration of rights, or a termination of rights as in the
case of schemes to effect takeovers or mergers, is to impose a restriction which is
neither warranted by the statutory language nor justified by the courts' approach
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over many years to give the tern its Wlduot meaning::f Nor is an arrangement
necessarily outside the section, because its effect is to alter the rights of creditors
against another party or because such alteration could be achieved by a scheme
of arrangement with that party. [Emphasis added.]

67 I find Richard J.'s analysis helpful and persuasive. In effect, the claimants in T&N were be-
ing asked to release their claims against the EL insurers in exchange for a call on the fund. Here, the
appellants are being required to release their claims against certain financial third parties in ex-
change for what is anticipated to be an improved position for all ABCP Noteholders, stemming
from the contributions the financial third parties are making to the ABCP restructuring. The situa-
tions are quite comparable. |

The Binding Mechanism

68 Parliament's reliance on the expansive terms "compromise" or "arrangement" does not stand
alone, however. Effective insolvency restructurings would not be possible without a statutory
mechanism to bind an unwilling minority of creditors. Unanimity is frequently impossible in such
situations. But the minority must be protected too. Parliament's solution to this quandary was to
permit a wide range of proposals to be negotiated and put forward (the compromise or arrangement)
and to bind all creditors by class to the terms of the plan, but to do so only where the proposal can
gain the support of the requisite "double majority" of votes: and obtain the sanction of the court on
the basis that it is fair and reasonable. In this way, the schetie of the CCAA supports the intention
of Parliament to encourage a wide variety of solutions to corporate insolvencies without unjustifia-
bly overriding the rights of dissenting creditors.

The Required Nexus

69 In keeping with this scheme and purpose, I do not suggest that any and all releases between
creditors of the debtor company seeking to restructure and third parties may be made the subject of
a compromise or arrangement between the debtor and its creditors. Nor do I think the fact that the
releases may bie "necessary" in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction (although it may
well be relevant in terms of the fairness and reasonableness analysis).

70 The release of the claim in question must be justified as part of the compromise or arrange-
ment between the debtor and its creditors. In short, there must be a reasonable connection between
the third party claim being compromised in the plan and the restructuring achieved by the plan to
warrant inclusion of the third party release in the plan. This nexus exists here, in my view.

71 In the course of his reasons, the application judge made the following findings, all of which
are amply supported on the record:

a)
b)

c)
d)

The parties to be released are necessary and essentlal to the restructurmg of
the debtor; REEEREE :

The claims to be released are ral‘zonally related to the purpose of the Plan
and necessary for it;

The Plan cannot succeed without the releases;

The parties who are to have claims against them released are contributing
in a tangible and realistic way to the Plan; and
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e)  The Plan will benefit not only the debtor companies but creditor Notehold-
ers generally.

72 Here, then -- as was the case in T&N -- there is a close connection between the claims being
released and the restructuring proposal. The tort claims arise out of the sale and distribution of the
ABCP Notes and their collapse in value, just as do the contractual claims of the creditors against the
debtor companies. The purpose of the restructuring is to stabilize and shore up the value of those
notes in the long run. The third parties being released are making separate contributions to enable
those results to materialize. Those contributions aré'identified earlier, at para. 31 of these reasons.
The application judge found that the claims being released are not independent of or unrelated to the
claims that the Noteholders have against the debtor companies; they are closely connected to the
value of the ABCP Notes and are required for the Plan to succeed. At paras. 76-77 he said:

[76] 1 do not consider that the Plan in this case involves a change in relationship
among creditors "that does not directly involve the Company." Those who sup-
port the Plan and are to be released are "directly involved in the Company" in the
sense that many are foregoing immediate rights to assets and are providing real
and tangible input for the preservation and enhancement of the Notes. It would
be unduly restrictive to suggest that the moving parties' claims against released
parties do not involve the Company, since the claims are directly related to the
value of the Notes. The value of the Notes is in this case the value of the Com-

pany.

[77] This Plan, as it deals with releases, doesn't change the relationship of the
creditors apart from involving the Company and its Notes.

73 I am satisfied that the wording of the CCAA -- construed in light of the purpose, objects and
scheme of the Act and in accordance with the modern principles of statutory interpretation -- sup-
ports the court's jurisdiction and authority to sanction the Plah‘proposed here, including the con-
tested third-party releases contained in it.

The Jurisprudence

74 Third party releases have become a frequent feature in Canadian restructurings since the de-
cision of the Alberta Court of Queen's Bench in Re Canadian Airlines Corp. (2000), 265 A.R. 201,
leave to appeal refused by Resurgence Asset Management LLC v. Canadian Airlines Corp. (2000),
266 A.R. 131 (C.A.), and [2001] S.C.C.A. No. 60, (2001) 293 A.R. 351 (S.C.C.). In Re Muscle
Tech Research and Development Inc. (2006), 25 C.B.R (5th) 231 (Ont. S.C.J.) Justice Ground re-
marked (para. 8):

[It] is not uncommon in CCAA proceedings, in the context of a plan of compro-
mise and arrangement, to compromise claims against the Applicants and other
parties against whom such claims or related claims are made.

75 We were referred to at least a dozen court-approved CCAA plans from across the country
that included broad third-party releases. With the exception of Re Canadian Airlines, however, the
releases in those restructurings -- including Muscle Tech -- were not opposed. The appellants argue
that those cases are wrongly decided, because the court simply does not have the authority to ap-
prove such reieases. : : : :

=
arged
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76 In Re Canadian Airlines the releases in question were opposed, however. Paperny J. (as she
then was) concluded the court had jurisdiction to approve them and her decision is said to be the
well-spring of the trend towards third-party releases referred to above. Based on the foregoing
analysis, I agree with her conclusion although for reasons that differ from those cited by her.

77 Justice Paperny began her analysis of the release issue with the observation at para. 87 that
"[p]rior to 1997, the CCAA did not provide for compromises of claims against anyone other than
the petitioning company." It will be apparent from the analysis in these reasons that I do not accept
that premise, notwithstanding the decision of the Quebec Court of Appeal in Michaud v. Steinberg,’
of which her comment may have been reflective. Paperny J.'s reference to 1997 was a reference to
the amendments of that year adding s. 5.1 to the CCAA, which provides for limited releases in fa-
vour of directors. Given the limited scope of s. 5.1, Justice Paperny was thus faced with the argu-
ment -- dealt with later in these reasons -- that Parliament must not have intended to extend the au-
thority to approve third-party releases beyond the scope of this section. She chose to address this
contention by concluding that, although the amendments "[did] not authorize a release of claims
against third parties other than directors, [they did] not prohibit such releases either" (para. 92).

78  Respectfully, I would not adopt the interpretive principle that the CCAA permits releases
because it does not expressly prohibit them. Rather, as I explain in these reasons, I believe the
open-ended CCAA permits third-party releases that are reasonably related to the restructuring at
issue because they are encompassed in the comprehensive terms "compromise" and "arrangement”
and because of the double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.

79 The appellants rely on a number of authorities, which they submit support the proposition
that the CCAA may not be used to compromise claims as between anyone other than the debtor
company and its creditors. Principal amongst these are Michaud v. Steinberg, supra; NBD Bank,
Canada v. Dofasco Inc., (1999), 46 O.R. (3d) 514 (C.A.); Pacific Coastal Airlines Ltd. v. Air Can-
ada (2001), 19 B.L.R. (3d) 286 (B.C.S.C.); and Re Stelco Inc. (2005), 78 O.R. (3d) 241 (C.A.)
("Stelco I'"). I do not think these cases assist the appellants, however. With the exception of
Steinberg, they do not involve third party claims that were reasonably connected to the restructur-
ing. As I shall explain, it is my opinion that Steinberg does not express a correct view of the law,
and I decline to follow it.

80 In Pacific Coastal Airlines, Tysoe J. made the following comment at para. 24:

[The purpose of the CCAA proceeding] is not to deal with disputes between a
creditor of a company and a third party, even if the company was also involved
in the subject matter of the dispute. While issues between the debtor company
and non-creditors are sometimes dealt with in CCAA proceedings, it is not a
proper use of a CCAA proceeding to determine disputes between parties other
than the debtor company.

81 This statement must be understood in its context, however. Pacific Coastal Airlines had been
a regional carrier for Canadian Airlines prior to the CCAA reorganization of the latter in 2000. In
the action in question it was seeking to assert separate tort claims against Air Canada for contractual
interference and inducing breach of contract in relation to certain rights it had to the use of Cana-
dian's flight d<~:51gnator code prior to the CCAA proceeding. Air Canada sought to have the action
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dismissed on grounds of 7es judicata or issue estoppel because of the CCAA proceeding. Tysoe J.
rejected the argument.

82 The facts in Pacific Coastal are not analogous to the circumstances of this case, however.
There is no suggestion that a resolution of Pacific Coastal's separate tort claim against Air Canada
was in any way connected to the Canadian Airlines restructuring, even though Canadian -- at a con-
tractual level -- may have had some invelvement with the particular dispute. Here, however, the
disputes that are the subject-matter of the impugned releases are not simply "disputes between par-
ties other than the debtor company”. They are closely connected to the disputes being resolved be-
tween the debtor companies and their creditors and to the restructuring itself.

83 Nor is the decision of this Court in the NBD Bank case dispositive. It arose out of the finan-
cial collapse of Algoma Steel, a wholly-owned subsidiary of Dofasco. The Bank had advanced
funds to Algoma allegedly on the strength of misrepresentations by Algoma's Vice-President, James
Melville. The plan of compromise and arrangement that was sanctioned by Farley J. in the Algoma
CCAA restructuring contained a clause releasing Algoma from all claims creditors "may have had
against Algoma or its directors, officers, employees and advisors." Mr. Melville was found liable
for negligent misrepresentation in a subsequent action by the Bank. On appeal, he argued that since
the Bank was barred from suing Algoma for misrepresentation by its officers, permitting it to pur-
sue the same cause of action against him personally would subvert the CCAA process -- in short, he
was personally protected by the CCAA release.

84 Rosenvb,erg J.A., writing for this Court, rejected this argument. The appellants here rely par-
ticularly upon his following observations at paras. 53-54:

53 In my view, the appellant has not demonstrated that allowing the respondent
to pursue its claim against him would undermine or subvert the purposes of the
Act. As this court noted in Elan"Corp. v.. Cémzskey ( 1990), 1 O.R. (3d) 289 at
297, the CCAA is remedial legislation "intended to provide a structured environ-
ment for the negotiation of compromises between a debtor company and its
creditors for the benefit of both". It is a means of avoiding a liquidation that may
yield little for the creditors, especially unsecured creditors like the respondent,
and the debtor company shareholders. However, the appellant has not shown that
allowing a creditor to continue an action against an officer for negligent mlsrep-
resentation would erode the effectiveness of the Act.

54 In fact, to refuse on policy grounds to impose liability on an officer of the
corporation for negligent misrepresentation would contradict the policy of Par-
liament as demonstrated in recent amendments to the CCAA and the Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3. Those Acts now contemplate that an ar-
rangement or proposal may include a term for compromise of certain types of
claims against directors of the company except claims that "are based on allega-
tions of misrepresentations made by directors". L.W. Houlden and C.H.
Morawetz, the editors of The 2000 Annotated Bankruptcy and Insolvency Act
(Toronto: Carswell, 1999) at p. 192 are of the view that the policy behind the
provision is to encourage directors of an insolvent corporation to remain in office
so that the affairs of the corporatjon can, ce reorgamzed I can see no similar pol-
icy interest in barring an action against an officer of the company who, prior to
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the insolvency, has misrepresented the financial affairs of the corporation to its
creditors. It may be necessary to permit the compromise of claims against the
debtor corporation, otherwise it may not be possible to successfully reorganize
the corporation. The same considerations do not apply to individual officers.
Rather, it would seem to me that it would be contrary to good policy to immunize
officers from the consequences of their negligent statements which might other-
wise be made in anticipation of being forgiven under a subsequent corporate
proposal or arrangement. [Footnote omitted.]

85 Once again, this statement must be assessed in context. Whether Justice Farley had the au-
thority in the earlier Algoma CCAA proceedings to sanction a plan that included third party releases
was not under consideration at all. What the Court was determining in NBD Bank was whether the
release extended by its terms to protect a third party. In fact, on its face, it does not appear to do so.
Justice Rosenberg concluded only that not allowing Mr. Melville to rely. upon the release did not
subvert the purpose of the CCAA. As the application judge here observed, "there is little factual
similarity in NBD to the facts now before the Court" (para. 71). Contrary to the facts of this case, in
NBD Bank the creditors had not agreed to grant a release to officers; they had not voted on such a
release and the court had not assessed the fairness and reasonableness of such a release as a term of
a complex arrangement involving significant contributions by the beneficiaries of the release -- as is
the situation here. Thus, NBD Bank is of little assistance in determining whether the court has au-
thority to sanction a plan that calls for third party releases. :

86 The appellants also rely upon the decision of this Court in Stelco I. There, the Court was
dealing with the scope of the CCAA in connection with a dispute over what were called the "Turn-
over Payments". Under an inter-creditor agreement one group of creditors had subordinated their
rights to another group and agreed to hold in trust and "turn over" any proceeds received from
Stelco until the senior group was paid in full. On a disputed classification motion, the Subordinated
Debt Holders argued that they should be in a separate class from the Senior Debt Holders. Farley J.
refused to make such an order in the court below, stating:

[Sections] 4, 5 and 6 [of the CCAA] talk of compromises or arrangements be-
tween a company and its creditors. There is no mention of this extending by stat-
ute to encompass a change of relationship among the creditors vis-a-vis the
creditors themselves and not directly involving the company. [Citations omitted;

emphasis added.] . NI T

See Re Stelco Inc. (2005), 15 C.B.R. (5th) 297 (Ont. S.C.J.) at para. 7.

87 This Court upheld that decision. The legal relationship between each group of creditors and
Stelco was th_é» same, albeit there were inter-creditor differences, and creditors were to be classified

in accordance with their legal rights. In addition, the need for timely classification and voting deci-

sions in the CCAA process militated against enmeshing the classification process in the vagaries of
inter-corporate disputes. In short, the issues before the Court were quite different from those raised

on this appeal.

88 Indeed, the Stelco plan, as sanctioned, included third party releases (albeit uncontested

ones). This Court subsequently dealt with the same inter-creditor agreement on an appeal where the
Subordinated Debt Holders argued that the inter-creditor subordination provisions were beyond the
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reach of the CCAA and therefore that they were entitled to a separate civil action to determine their
rights under the agreement: Re Stelco Inc., (2006), 21 C.B.R. (5th) 157 (Ont. C.A.) ("Stelco II").
The Court rejected that argument and held that where the creditors' rights amongst themselves were
sufficiently related to the debtor and its plan, they were properly brought within the scope of the
CCAA plan. The Court said (para. 11) o
In [Stelco I -- the classification case -- the court observed that it is not a proper
use of a CCAA proceeding to determine disputes between parties other than the
debtor company ... [Hjowever, the present case is not simply an inter-creditor
dispute that does not involve the debtor company, it is a dispute that is inextrica-
bly connected to the restructuring process. [Emphasis added.]

89 The approach I would take to the disposition of this appeal is consistent with that view. As I
have noted, the third party releases here are very closely connected to the ABCP restructuring proc-
ess.

90 Some of the appellants -- particularly those represented by Mr. Woods -- rely heavily upon
the decision of the Quebec Court of Appeal in Michaud v. Steinberg, supra. They say that it is de-
terminative of the release issue. In Steinberg, the Court held that the CCAA, as worded at the time,
did not permit the release of directors of the debtor corporation and that third-party releases were
not within the purview of the Act. Deschamps J.A. (as she then was) said (paras. 42, 54 and 58 --
English translation):

[42] Even if one can understand the extreme pressure weighing on the creditors
and the respondent at the time of the sanctioning, a plan of arrangement is not the
appropriate forum to settle disputes other.than the claims that are the subject of
the arrangement. In other words, one cannot, under the pretext of an absence of
formal directives in the Act, transform an arrangement into a potpourri.

[54] The Act offers the respondent a way to arrive at a compromise with is
creditors. It does not go so far as to offer an umbrella to all the persons within its
orbit by permitting them to shelter themselves from any recourse.

[58] The [CCAA] and the case law clearly do not permit extending the applica-
tion of an arrangement to persons other than the respondent and its creditors and,
consequently, the plan should not have been sanctioned as is [that is, including
the releases of the directors].

91 Justic’és Vallerand and Delisle, in separate judgments, agreed. Justice Vallerand summarized
his view of the consequences of extending the scope of the CCAA to third party releases in this
fashion (para. 7):

In short, the Act will have become the Companles and Their Officers and Em-
ployees Creditors Arrangement Act -- an awful mess -- and likely not attain its
purpose, which is to enable the company to survive in the face of its creditors and
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through their will, and not in the face of the creditors of its officers. This is why I
feel, just like my colleague, that such a clause is contrary to the Act's mode of
operation, contrary to its purposes and, for this reason, is to be banned.

92 Justice Delisle, on the other hand, appears to have rejected the releases because of their
broad nature -- they released directors from all claims, including those that were altogether unre-
lated to their corporate duties with the debtor company -- rather than because of a lack of authority
to sanction under the Act. Indeed, he seems to have recognized the wide range of circumstances that
could be included within the term "compromise or arrangement". He is the only one who addressed
that term. At para. 90 he said:

The CCAA is drafted in general terms. It does not specify, among other things,
what must be understood by " compromlse or arrangement". However, it may be
inferred from the purpose of this'[A]ct that these terms encompass all that should
enable the person who has recourse to it to fully dispose of his debts, both those
that exist on the date when he has recourse to the statute and those contingent on
the insolvency in which he finds himself ... [Emphasis added.]

93 The decision of the Court did not reflect a view that the terms of a compromise or arrange-
ment should "encompass all that should enable the person who has recourse to [the Act] to dispose
of his debts ... and those contingent on the insolvency in which he finds himself," however. On oc-
casion such ar outlook might embrace third parties other than the debtor and its creditors in order to
make the arrangement work. Nor would it be surprising that, in such circumstances, the third parties
might seek the protection of releases, or that the debtor might do so on their behalf. Thus, the per-
spective adopted by the majority in Steinberg, in my view, is too narrow, having regard to the lan-
guage, purpose and objects of the CCAA and the intention of Parliament. They made no attempt to
consider and explain why a compromise or arrangement could not include third-party releases. In
addition, the decision appears to have been based, at least partly, on a rejection of the use of con-
tract-law coneepts in analysing the Act -- an approach inconsistent with the jurisprudence referred
to above.

94 Finally, the majority in Steinberg seems to have proceeded on the basis that the CCAA can-
not interfere with civil or property rights under Quebec law. Mr. Woods advanced this argument
before this Court in his factum, but did not press it.in oral aroument Irideed, he conceded that if the
Act encompasses the authority to sanction a plan containing third-party releases -- as I have con-
cluded it does -- the provisions of the CCAA, as valid federal insolvency legislation, are paramount
over provincial legislation. I shall return to the constitutional issues raised by the appellants later in
these reasons.

95 Accordingly, to the extent Steinberg stands for the proposition that the court does not have
authority undér the CCAA to sanction a plan that incorporates third-party releases, I do not believe
it to be a correct statement of the law and I respectfully decline to follow it. The modern approach
to interpretation of the Act in accordance with its nature and purpose militates against a narrow in-
terpretation and towards one that facilitates and encourages compromises and arrangements. Had
the majority in Steinberg considered the broad nature of the terms "compromise" and "arrangement"
and the jurisprudence I have referred to above, they might well have come to a different conclusion.

: The 1997 Amendments
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96 Steinberg led to amendments to the CCAA, however. In 1997, s. 5.1 was added, dealing
specifically with releases pertaining to directors of the debter crompanyf,; It states:

@)

€)

“4)

5.1 (1) A compromise or arrangement made in respect of a debtor company may
include in its terms provision for the compromise of claims against directors of
the company that arose before the commencement of proceedings under this Act
and that relate to the obligations of the company where the directors are by law
liable in their capacity as directors for the payment of such obligations.

Exception

A provision for the compromise of claims against directors may not include
claims that

(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors
or of wrongful or oppressive conduct by directors.

Powers of court

The court may declare that a claim agairi%ii' directors’shall not be compromised if
it is satisfied that the compromise would not be fair and reasonable in the cir-
cumstances.

Resignation or removal of directors

Where all of the directors have resigned or have been removed by the sharehold-
ers without replacement, any person who manages or supervises the management
of the business and affairs of the debtor company shall be deemed to be a director
for the purposes of this section.

1997, ¢c. 12, 5. 122.

97 Perhaps the appellants' strongest argument is that these amendments confirm a prior lack of
authority in the court to sanction a plan including third party releases. If the power existed, why
would Parliament feel it necessary to add an amendment specifically permitting such releases (sub-
ject to the exceptions indicated) in favour of directors? Expressio unius est exclusio alterius, is the
Latin maxim sometimes relied on to articulate the principle of interpretation implied in that ques-
tion: to express or include one thing implies the exclusion of the other.

98 The maxim is not helpful in these circumstances, however. The reality is that there may be
another explanation why Parliament acted as it did.jAs one,commentator has noted:*

Far from being a rule, [the maxim expressio unius] is not even lexicographically
accurate, because it is simply not true, generally, that the mere express conferral
of a right or privilege in one kind of situation implies the denial of the equivalent
right or privilege in other kinds. Sometimes it does and sometimes its does not,
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and whether it does or does not depends on the particular circumstances of con-
text. Without contextual support, therefore there is not even a mild presumption
here. Accordingly, the maxim is at best a description, after the fact, of what the
court has discovered from context.

99 As T have said, the 1997 amendments to the CCAA providing for releases in favour of di-
rectors of debtor companies in limited circumstances were a response to the decision of the Quebec
Court of Appeal in Steinberg. A similar amendment was made with respect to proposals in the BIA
at the same time. The rationale behind these amendments was to encourage directors of an insolvent
company to remain in office during a restructuring, rather than resign. The assumption was that by
remaining in office the directors would provide some stability while theaffairs of the company were
being reorganized: see Houlden and Morawetz, vol. 1, supra, at 2-144, Es.11A; Le Royal Penfield
Inc. (Syndic de), [2003] R.J.Q. 2157 at paras. 44-46 (C.S.).

100 Parliament thus had a particular focus and a particular purpose in enacting the 1997
amendments to the CCAA and the BIA. While there is some merit in the appellants' argument on
this point, at the end of the day I do not accept that Parliament intended to signal by its enactment of
s. 5.1 that it was depriving the court of authority to sanction plans of compromise or arrangement in
all circumstances where they incorporate third party releases in favour of anyone other than the
debtor's directors. For the reasons articulated above, I am satisfied that the court does have the au-
thority to do so. Whether it sanctions the plan is a matter for the fairness hearing.

The Deprivation of Proprietary Rights

101 Mr. Shapray very effectively led the appellants' argument that legislation must not be con-
strued so as to interfere with or prejudice established contractual or proprietary rights -- including
the right to bring an action -- in the absence of a clear indication of legislative intention to that ef-
fect: Halsbury's Laws of England, 4th ed. reissue, vol. 44 (1) (London: Butterworths, 1995) at paras.
1438, 1464 and 1467; Driedger, 2nd ed., supra, at 183; Ruth Sullivan, Sullivan and Driedger on the
Construction of Statutes, 4th ed., (Markham: Butterworths, 2002) at 399. I accept the importance of
this principle. For the reasons I have explained, however, I am satisfied that Parliament's intention
to clothe the court with authority to consider and sanction a; iplan that contains third party releases is
expressed with sufficient clarity in the "compromise or arrangement" language of the CCAA cou-
pled with the statutory voting and sanctioning mechanism making the provisions of the plan binding
on all creditors. This is not a situation of impermissible "gap-filling" in the case of legislation se-
verely affectmg property rights; it is a question of finding meaning in the language of the Act itself.
I would therefore not give effect to the appellants' submissions in this regard.

The Division of Powers and Paramountcy

102 Mr. Woods and Mr. Sternberg submit that extending the reach of the CCAA process to the
compromise of claims as between solvent creditors of the debtor company and solvent third parties
to the proceeding is constitutionally impermissible. They say that under the guise of the federal in-
solvency power pursuant to s. 91(21) of the Constitution Act, 1867, this approach would improperly
affect the rights of civil claimants to assert their causes of action, a provincial matter falling within
s. 92(13), and contravene the rules of public order pursuant to the Civil Code of Quebec.

103 I do not accept these submissions. It has long been established that the CCAA is valid fed-
eral legislation under the federal insolvency power: Reference re: Companies' Creditors Arrange-
ment Act (Canada), [1934] S.C.R. 659. As the Supreme Court confirmed in that case (p. 661), citing




Page 25

e e

Viscount Cave L.C. in Royal Bank of Canada v. Larue [1928] A.C. 187, "the exclusive legislative
authority to deal with all matters within the domain of bankruptcy and insolvency is vested in Par-
liament." Chief Justice Duff elaborated:

Matters normally constituting part of a bankruptcy scheme but not in their es-
sence matters of bankruptcy and insolvency may, of course, from another point
of view and in another aspect be dealt with by a provincial legislature; but, when
treated as matters pertaining to bankruptcy and insolvency, they clearly fall
within the legislative authority of the Dominion.

104 That is exactly the case here. The power to sanction a plan of compromise or arrangement
that contains third-party releases of the type opposed by the appellants is embedded in the wording
of the CCAA. The fact that this may interfere with a claimant's right to pursue a civil action -- nor-
mally a matter of provincial concern -- or trump Quebec rules of public order is constitutionally
immaterial. The CCAA is a valid exercise of federal power. Provided the matter in question falls
within the legislation directly or as necessarily incidental to the exercise of that power, the CCAA
governs. To the extent that its provisions are inconsistent with provincial legislation, the federal
legislation is paramount. Mr. Woods properly conceded this during argument.

Conclusion With Respect to Legal Authorlty “

105 For all of the foregoing reasons, then, I conclude that the apphcatlon judge had the juris-
diction and legal authority to sanction the Plan as put forward.

(2) The Plan is "Fair and Reasonable"

106 The second major attack on the application judge's decision is that he erred in finding that
the Plan is "fair and reasonable" and in sanctlonlng it on that basis. This attack is centred on the na-
ture of the third-party releases contemplated and, in particular, on the fact that they will permit the

release of some claims based in fraud.

107 Whether a plan of compromise or arrangement is fair and reasonable is a matter of mixed
fact and law, and one on which the application judge exercises a large measure of discretion. The
standard of review on this issue is therefore one of deference. In the absence of a demonstrable error
an appellate court will not interfere: see Re Ravelston Corp. Ltd. (2007), 31 C.B.R. (5th) 233 (Ont.
C.A).

108 I would not interfere with the application judge's decision in this regard. While the notion
of releases in favour of third parties -- including leading Canadian financial institutions -- that ex-
tend to claims of fraud is distasteful, there is no legal impediment to the inclusion of a release for
claims based in fraud in a plan of compromise or arrangement. The application judge had been liv-
ing with and supervising the ABCP restructuring ftbm its outset. He was intimately attuned to its
dynamics. In the end he concluded that the benefits of the Plan to the creditors as a whole, and to
the debtor companies, outweighed the negative aspects of compelling the unwilling appellants to
execute the releases as finally put forward.

109 The application judge was concerned about the inclusion of fraud in the contemplated re-
leases and at the May hearing adjourned the final disposition of the sanctioning hearing in an effort
to encourage the parties to negotiate a resolution. The result was the "fraud carve-out" referred to
earlier in these reasons.
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110 The appellants argue that the fraud carve-out is inadequate because of its narrow scope. It
(i) applies only to ABCP Dealers, (ii) limits the type of damages that may be claimed (no punitive
damages, for example), (iii) defines "fraud" narrowly, excluding many rights that would be pro-
tected by common law, equity and the Quebec concept of public order, and (iv) limits claims to
representations made directly to Noteholders. The appellants submit it is contrary to public policy to
sanction a plan containing such a limited restriction on the type of fraud claims that may be pursued
against the third parties. o ' -

111 The law does not condone fraud. It is the most serious kind of civil claim. There is there-
fore some force to the appellants' submission. On the other hand, as noted, there is no legal im-
pediment to granting the release of an antecedent claim in fraud, provided the claim is in the con-
templation of the parties to the release at the time it is given: Fotinis Restaurant Corp. v. White Spot
Ltd. (1998), 38 B.L.R. (2d) 251 at paras. 9 and 18 (B.C.S.C.). There may be disputes about the
scope or extent of what is released, but parties are entitled to settle allegations of fraud in civil pro-
ceedings -- the claims here all being untested allegations of fraud -- and to include releases of such
claims as part of that settlement.

112 The application judge was alive to the merits of the appellants' submissions. He was satis-
fied in the end, however, that the need "to avoid the potential cascade of litigation that ... would re-
sult if a broader 'carve out' were to be allowed" (para. 113) outweighed the negative aspects of ap-
proving releases with the narrower carve-out provision. Implementation of the Plan, in his view,
would work to the overall greater benefit of the Noteholders as a whole. I can find no error in prin-
ciple in the exercise of his discretion in arriving at this decision. It was his call to make.

113 At para. 71 above I recited a number of factual findings the application judge made in con-

cluding that approval of the Plan was within his jurisdiction under the CCAA and that it was fair

and reasonable. For convenience, I reiterate them here -- with two additional findings -- because

they provide an important foundation for his analysis concerning the fairness and reasonableness of

the Plan. The application judge found that: g H s o

a)  The parties to be released are necessary and essential to the restructuring of
the debtor;

b)  The claims to be released are rationally related to the purpose of the Plan
and necessary for it;

¢)  The Plan cannot succeed without the releases;

d)  The parties who are to have claims against them released are contributing
in a tangible and realistic way to the Plan;

e)  The Plan will benefit not only the debtor companies but creditor Notehold-
ers generally;

1) The voting creditors who have approved the Plan did so with knowledge of
the nature and effect of the releases; and that,

g)  Thereleases are fair and reasonable and not overly broad or offensive to
public policy.

114 These findings are all supported on the record. Contrary to the submission of some of the
appellants, they do not constitute a new and hitherto untried "test" for the sanctioning of a plan un-
der the CCAA. They simply represent findings of fact and inferences on the part of the application
judge that underpin his conclusions on jurisdiction and fairness. :
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115 The appellants all contend that the obligation to release the third parties from claims in
fraud, tort, breach of fiduciary duty, etc. is confiscatory and amounts to a requirement that they -- as
individual creditors -- make the equivalent of a greater financial contribution to the Plan. In his
usual lively fashion, Mr. Sternberg asked us the same rhetorical question he posed to the application
judge. As he put it, how could the court countenance the compromise of what in the future might
turn out to be fraud perpetrated at the highest levels of Canadian and foreign banks? Several appel-
lants complain that the proposed Plan is unfair to them because they will make very little additional
recovery if the Plan goes forward, but will be required to forfeit a cause of action against third-party
financial institutions that may yield them significant recovery. Others protest that they are being
treated unequally because they are ineligible for relief programs that Liquidity Providers such as
Canaccord have made available to other smaller investors.

116 All of these arguments are persuasive to varying degrees when considered in isolation. The
application judge did not have that luxury, however. He was required to consider the circumstances
of the restructuring as a whole, including the reality that many of the financial institutions were not
only acting as Dealers or brokers of the ABCP Notes (with the impugned releases relating to the
financial institutions in these capacities, for the most part) but also as Asset and Liquidity Providers
(with the financial institutions making significant contributions to the restructuring in these capaci-
ties). »

117 In insolvency restructuring proceedings almost everyone loses something. To the extent
that creditors are required to compromise their claims, it can always be proclaimed that their rights
are being unfairly confiscated and that they are being called upon to make the equivalent of a fur-
ther financial contribution to the compromise or arrangement. Judges have observed on a number of
occasions that CCAA proceedings involve "a balancing of prejudices,” inasmuch as everyone is
adversely affected in some fashion.

118 Here, the debtor corporations being restructured represent the issuers of the more than $32
billion in non-bank sponsored ABCP Notes. The proposed compromise and arrangement affects that
entire segment of the ABCP market and the financial markets as a whole. In that respect, the appli-
cation judge was correct in adverting to the importance of the restructuring to the resolution of the
ABCEP liquidity crisis and to the need to restore confidence in the financial system in Canada. He
was required to consider and balance the interests of all Noteholders, not just the interests of the
appellants, whose notes represent only about 3% of that total. That is what he did.

119 The application judge noted at para. 126 that the Plan represented "a reasonable balance
between benefit to all Noteholders and enhanced recovery for those who can make out specific
claims in fraud" within the fraud carve-out provisions of the, releases. He also recognized at para.
134 that:

No Plan of this size and complexity could be expected to satisfy all affected by it.
The size of the majority who have approved it is testament to its overall fairness.
No plan to address a crisis of this magnitude can work perfect equity among all
stakeholders.

120 In my view we ought not to interfere with his decision that the Plan is fair and reasonable
in all the circumstances.

D. DISPOSITION
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121 For the foregoing reasons, I would grant leave to appeal from the decision of Justice
Campbell, but dismiss the appeal.

R.A. BLAIR J.A.
J.I. LASKIN J.A.:-- I agree.
E.A. CRONK J.A.:-- T agree.
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terhouse Coopers Inc., in its capacity as Financial Advisor.

Mario J. Forte for Caisse de Dépét et Placement du Québec.

John B. Laskin for National Bank Financial Inc. and National Bank of
Canada.

Thomas McRae and Arthur O. Jacques for Ad Hoc Retail Creditors Com-
mittee (Brian Hunter, et al).

Howard Shapray, Q.C. and Stephen Fitterman for Ivanhoe Mines Ltd.
Kevin P. McElcheran and Heather L. Meredith for Canadian Banks, BMO,
CIBC RBC, Bank of Nova Scotia and T.D. Bank. -
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12)  Jeffrey S. Leon for CIBC Mellon Trust Company, Computershare Trust
Company of Canada and BNY Trust Company of Canada, as Indenture
Trustees.

13)  Usman Sheikh for Coventree Capital Inc.

14)  Allan Sternberg and Sam R. Sasso.for Brookfield Asset Management and
Partners Ltd. and Hy Bloom Inc. and Cardacian Mortgage Services Inc.

15) Neil C. Saxe for Dominion Bond Rating Service.

16) James A. Woods, Sebastien Richemont and Marie-Anne Paquette for Air
Transat A.T. Inc., Transat Tours Canada Inc., The Jean Coutu Group (PJC)
Inc., Aéroports de Montréal, Aéroports de Montréal Capital Inc., Pomer-
leau Ontario Inc., Pomerleau Inc., Labopharm Inc., Agence Métropolitaine
de Transport (AMT), Giro Inc., Vétements de sports RGR Inc., 131519
Canada Inc., Tecsys Inc., New Gold Inc. and Jazz Air LP.

17)  Scott A. Turner for Webtech Wireless Inc., Wynn Capital Corporation Inc.,
West Energy Ltd., Sabre Energy Ltd., Petrolifera Petroleum Ltd., Vaquero
Resources Ltd., and Standard Energy Ltd.

18) R. Graham Phoenix for Metcalfe & Mansfield Alternative Investments II
Corp., Metcalfe & Mansfield Alternative Investments III Corp., Metcalfe
& Mansfield Alternative Investments V Corp., Metcalfe & Mansfield Al-
ternative Investments XI Corp., Metcalfe & Mansfield Alternative Invest-
ments XII Corp., Quanto Financial Corporation and Metcalfe & Mansfield
Capital Corp.

cp/e/In/qlkx1/gilkb/qlltl/qlrxg/qlhes/qlcas/qlhes/glhes

1 Section 5.1 of the CCAA specifically authorizes the granting of releases to directors in cer-
tain circumstances.

2 Justice Georgina R. Jackson and Dr. Janis P. Sarra, "Selecting the Judicial Tool to get the
Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent Ju-
risdiction in Insolvency Matters" in Sarra, ed., Annual Review of Insolvency Law, 2007
(Vancouver: Thomson Carswell, 2007).

3 Citing Gibbs J.A. in Chef Ready Foods, supra, at pp. 319-320.

4 The Legislative Debates at the time the CCAA was introduced in Parliament in April 1933
make it clear that the CCAA is patterned after the predecessor provisions of s. 425 of the
Companies Act 1985 (U.K.): see House of Commons Debates (Hansard), supra.

5 See Qanada Business Corporations Act, R.S.C. 1985, c. C-44, s. 192; Ontario Business
Corporations Act, R.S.0. 1990, c. B.16, s. 182.

6 A majority in number representing two-thirds in value of the creditors (s. 6).
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7 Steinberg was originally reported in French: [1993] R.J.Q. 1684 (C.A.). All paragraph ref-
erences to Steinberg in this judgment are from the unofficial English translation available at
1993 CarswellQue 2055.

8 Reed Dickerson, The Interpretation and Application of Statutes (1975) at pp. 234-235, cited
in Bryan A. Garner, ed., Black's Law Dictionary, 8th ed. (West Group, St. Paul, Minn., 2004)
at 621.
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Indexed as:

Sammi Atlas Inc. (Re)

IN THE MATTER OF the Companies' Créditors Arrangement Act,
R.S.C. 1985, c. C-36 |
IN THE MATTER OF the Courts of Justice Act, R.S.0. 1990,
c. C-43
IN THE MATTER OF a Plan of Compromise or Arrangement of Sammi
Atlas Inc.

[1998] O.J. No. 1089
59 O.T.C. 153
3 C.B.R. (4th) 171
78 A.C.W.S. (3d) 10
Commercial List Nos. 97-BK-000219 and B230/97
Ontario Court of Justice (General Division) -
Commercial List’
Farley J.

Heard: February 27, 1998.
Judgment: February 27, 1998.

(7 pp.)

Creditors and debtors -- Debtors' relief legislation -- Companies’ creditors arrangement legislation --
Arrangement, judicial approval -- Arrangement, judicial approval -- Amendment of Plan.

Application by Sammi Atlas to approve its Plan of compromise and arrangement as amended and
approved by its secured creditors. It was also a motion by Argo Partners for an order to direct that a
person who held unsecured claims was entitled to elect treatment for each unsecured claim held by it on
an individual basis, and not on an aggregate basis as provided for in the Plan. The Plan provided for a
sliding scale of distribution. Claims of $7,500 were entitled to.receive the highest amount, namely cash
of 95 per cent of the proven claim. Argo had acquired 40 claims. Each claim was under $100,000, but
the aggregate of the claims was over $100,000. Argo wanted to treat its claims separately because it

26/02/2013 10:24 AM
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could have kept the individual claims separate by having them held by a different person.

HELD: Sammi's application was allowed. Argo's motion was denied. Sammi was a corporation to which
the Companies' Creditors Arrangement Act applied. The Plan complied with the requirements of the
Act. The Plan was fair and reasonable as no one opposed it being approved. Argo merely wanted the
Plan amended to accommodate its particular concerns. Argo wanted to amend the Plan after it was voted
upon. It wanted a substantive change, which the court lacked jurisdiction to grant under the Act. Argo's
change was also not allowed because it was treated fairly and reasonably as a creditor as were all the
unsecured creditors. An aggregation clause was not inherently unfair and the sliding scale provisions,
which were intended to protect small investors, were reasonable.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Counsel:

Norman J. Emblem, for the applicant, Sammi Atlas Inc.
James Grout, for Argo Partners, Inc.

Thomas Matz, for the Bank of Nova Scotia.

Jay Carfagnini and Ben Zarnett, for Investors' Committee,
Geoffrey Morawetz, for the Trade Creditors' committee.
Clifton Prophet, for Duk Lee.

1 FARLEY J. (endorsement):-- This endorsement deals with two of the motions before me today:

1) Applicant's motion for an order approving and sanctioning the
Applicant's Plan of Compromise and Arrangement, as amended and
approved by the Applicant's unsecured creditors on February 25, 1998;
and

2) A motion by Argo Pastners, Iné. ("Argo"); a creditor by way of
assignment, for an order directing that the Plan be amended to provide
that a person who, on the record date, held unsecured claims shall be
entitled to elect treatment with respect to each unsecured claim held by it
on a claim by claim basis (and not on an aggregate basis as provided for
in the Plan).

2 Astothe Applicant's sanction motion, the general principles to be applied in the exercise of the
court's discretion are:

1) there must be strict compliance with all statutory requirements and
adherence to the previous orders of the court;
2)

20f5 26/02/2013 10:24 AM
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all materials filed and procedures carried out must be examined to
determine if anything has been done or purported to be done which is not
authorized by the Companies' Creditors Arrangement Act ("CCAA");
and

3)  the Plan must be fair 4nd reasofiable.

See Re Northland Properties Limited (1988), 73 C.B.R. (N.S.) 175 (B.C.S.C.), affirmed (1989), 73
C.B.R. (N.5.) 195 (B.C.C.A.) at p. 201; Re Olympia & York Developments Ltd. (1993), 12 O.R. (3d)
500 (Gen. Div.) at p. 506.

3 lam satisfied on the material before me that the Applicant was held to be a corporation as to which
the CCAA applies, that the Plan was filed with the court in accordance with the previous orders, that
notices were appropriately given and published as to claims and meetings, that the meetings were held in
accordance with the directions of the court and that the Plan was approved by the requisite majority (in
fact it was approved 98.74% in number of the proven claims of creditors voting and by 96.79% dollar
value, with Argo abstaining). Thus it would appear that items one and two are met.

4  What of item 3 - is the Plan fair and reasonable? A Plan under the CCAA is a compromise; it cannot
be expected to be perfect. It should be approved if it is fair, reasonable and equitable. Equitable
treatment is not necessarily equal treatment. Equal treatment may be contrary to equitable treatment.
One must look at the creditors as a whole (i.e. generally) and to the objecting creditors (specifically) and
see if rights are compromised in an attempt to balance interests (and have the pain of the compromise
equitably shared) as opposed to a confiscation of rig}g‘gs: see Re Campeau Corp. (1992), 10 C.B.R. (3d)
104 (Ont. Gen. Div.) at p. 109. It is recognized that the CCAA contemplates that a minority of creditors
is bound by the Plan which a majority have approved - subject only to the court determining that the
Plan is fair and reasonable: see Northland at p. 201; Olympia & York at p. 509. In the present case no
one appeared today to oppose the Plan being sanctioned; Argo merely wished that the Plan be amended
to accommodate its particular concerns. Of course, to the extent that Argo would be benefited by such
an amendment, the other creditors would in effect be disadvantaged since the pot in this case is based on
a Zero sum game.

S Those voting on the Plan (and I note there was a very significant "quorum" present at the meeting)
do so on a business basis. As Blair J. said at p. 510 of Olympia & York:

As the other courts have done, I observe that it is not my function to second
guess the business people with respect to the "business" aspects of the Plan,
descending into the negotiating arena and substituting my own view of what is
a fair and reasonable compromise or arrangement for that of the business
judgment of the participants. The parties themselves know best what is in their
interests in those areas.

The court should be appropriately reluctant to interfere with the business decisions of creditors reached
as a body. There was no suggestion that these creditors were unsophisticated or unable to look out for
their own best interests. The vote in the present case is even higher than in Re Central Guaranty Trustco
Ltd. (1993), 21 C.B.R. (3d) 139 (Ont. Gen. Div.) where I observed at p. 141:

... This on either basis is well beyond the specific majority requirement of

26/02/2013 10:24 AM
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CCAA. Clearly there is a very heavy burden on parties seeking to upset a plan
that the required majority have found that they could vote for; given the
overwhelming majority this burden is no lighter. This vote by sophisticated
lenders speaks volumes as to fairness and reasonableness.

The Courté should not second guess business people who have gone along with
the Plan ...

6  Argo's motion is to amend the Plan - after it has been voted on. However I do not see any
exceptional circumstances which would support such a motion being brought now. In Algoma Steel
Corp. v. Royal Bank (1992), 11 C.B.R. (3d) 11 (Ont. C.A.) the Court of Appeal observed at p. 15 that
the court's jurisdiction to amend a plan should "be exercised sparingly and in exceptional circumstances
only" even if the amendment were merely technical and did not prejudice the interests of the corporation
or its creditors and then only where there is jurisdiction under the CCAA to make the amendment
requested. I was advised that Argo had considered bringing the motion on earlier but had not done so in
the face of "veto" opposition from the major creditors. I am puzzled by this since the creditor or any
other appropriate party can always move in court before the Plan is voted on to amend the Plan; voting
does not have anything to do with the court granting or dismissing the motion. The court can always
determine a matter which may impinge directly and materially upon the fairness and reasonableness of a
plan. I note in passing that it would be inappropriate to attempt to obtain a preview of the court's views
as to sanctioning by bringing on such a motion. See my views in Central Guaranty at p. 143:

... In Algoma Steel Corp. v. Royal Bank (1992), 8 O.R. (3d) 449, the Court of
Appeal determined that there were exceptional circumstances (unrelated to the
Plan) which allowed it to adjust where no interest was adversely affected. The
same cannot be said here. FSTQ aside from s. 11(c) of the CCAA also raised s.
7.1 am of the view that s. 7 allows an amendment after an adjournment - but
not after a vote has been taken. (Emphasis in original)

What Argo wants is a substantive change; I do not seg the jurisdiction to 1§rant same under the CCAA.

7  In the subject Plan creditors are to be dealt with on a sliding scale for distribution purposes only;
with this scale being on an aggregate basis of all claims held by one claimant:

i) $7,500 or less to receive cash of 95% of the proven claim;

i)  $7,501 - $100,000 to receive cash of 90% of the first $7,500 and 55% of
balance; and;

iif)  in excess of $100,000 to receive shares on a formula basis (subject to
creditor agreeing to limit claims to $100,000 so as to obtain cash as per
the previous formula).

8 Such a sliding scale arrangement has been present in many proposals over the years. Argo has not
been singled out for special treatment; others who acquired claims by assignment have also been
affected. Argo has acquired 40 claims; all under $100,000 but in the aggregate well over $100,000. Argo *
submitted that it.could have achieved the result that it wished if it had kept the individual claims it
acquired separate by having them held by a different "person"; this is true under the Plan as worded.

40f5 26/02/2013 10:24 AM
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Conceivably if this type of separation in the face of an aggregation provision were perceived to be
inappropriate by a CCAA applicant, then I suppose the language of such a plan could be "tightened" to
eliminate what the applicant perceived as a loophole. I appreciate Argo's position that by buying up the
small claims it was providing the original creditors with liquidity but this should not be a determinative
factor. I would note that the sliding scale provided here does recognize (albeit imperfectly) that small
claims may be equated with small creditors who would more likely wish cash as opposed to non-board
lots of shares which would not be as liquidate as cash; the high percentage cash for those proven claims
of $7,500 or under illustrates the desire not to have the "little person" hurt - at least any more than is
necessary. The question will come down to balance - the plan must be efficient and attractive enough for
it to be brought forward by an applicant with the realistic chance of its succeeding (and perhaps in that
regard be "sponsored" by significant creditors) and while not being too generous so that the future of the
applicant on an ongoing basis would be in jeopardy; at the same time it must gain enough support
amongst the creditor body for it to gain the requisite majority. New creditors by assignment may provide
not only liquidity but also a benefit in providing a block of support for a plan which may not have been
forthcoming as a small creditor may not think it important to do so. Argo of course has not claimed it is
a "little person" in the context of this CCAA proceeding.

9 Inmy view Argo is being treated fairly and reasonably as a creditor as are all the unsecured
creditors. An aggregation clause is not inherently unfair and the sliding scale provisions would appear to
me to be aimed at "protecting (or helping out) the little guy" which would appear to be a reasonable
policy. - S S ‘

10  The Plan is sanctioned and approved; Argo's aggregation motion is dismissed.
POSTSCRIPT

11 I reviewed with the insolvency practitioners (legal counsel and accountants) the aspect that
industrial and commercial concerns in a CCAA setting should be distinguished from "bricks and
mortgage" corporations. In their reorganization it is important to maintain the goodwill attributable to
employee experience and customer (and supplier) loyalty; this may very quickly erode with uncertainty.
Therefore it would, to my mind, be desirable to get down to brass tacks as quickly as possible and
perhaps a reasonable target (subject to adjustment up or down according to the circumstances including
complexity) would be for a six month period from application to Plan sanction.

FARLEY J.

qp/d/mii/DRS/DRS
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Case Name:
Muscletech Research and Development Inc. (Re)

RE: IN THE MATTER OF the Companies' Creditors
Arrangement Act, R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF Muscletech Research and
Development Inc. and those Entities Listed on
Schedule ""A' hereto, Applicants

[2007] O.J. No. 695
30 C.B.R. (5th) 59
156 A.C.W.S. (3d) 22
2007 CarswellOnt 1029

Court File No. 06-CL-6241

Ontario Superior Court of Justice
Commercial List - Toronto, Ontario

J.D. Ground J.

Heard: February 15, 2007.
- Judgment: February 22,112007

(27 paras.)

Insolvency law -- Legislation -- Companies’ Creditors Arrangement Act -- Application by the insol-
vent applicants for the sanction of a distribution plan to resolve large number of product liability
and other lawsuits allowed -- Applicants complied with the Act and did nothing that was contrary to
it -- Plan was fair and reasonable.

Application by certain applicants under the Companies' Creditors Arrangement Act for the sanction
of their distribution plan -- Plan proposed distributions to each creditor in the General Claimants
Class and each creditor in the Personal Injury Claimants Class -- Such distributions were to be
funded from the contributed funds paid to the Monitor by the subject parties defined in the Plan --
Plan was not a restructuring plan but was a unique liquidation plan funded entirely by parties other
than the applicants -- Purpose and goal of the applicants seeking relief under the Act was to achieve
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global resolution of a large number of product liability and other lawsuits that were commenced
principally in the United States by numerous claimants and which related to products formerly ad-
vertised, marketed and sold by Muscletech Research and Development Inc. -- Applicants' successful
restructuring depended on the resolution of the product liability claims -- HELD: Application al-
lowed -- Applicants complied with all the requirements of Act and had adhered to previous court
orders -- They were insolvent and had total claims in excess of $5 million -- Nothing was done that
was not authorized by the Act -- Plan was fair and reasonable -- Applicants had no assets and no
funds with which to fund a distribution to creditors -- Without the contributed funds there would be
no distribution and no Plan and the applicants' only alternative would be bankruptcy -- Unsecured
creditors would receive nothing in the event of a bankruptcy -- Part of the Plan was that certain af-
fected parties to the litigation would receive releases -- Releases were necessary because without
them no funds would be contributed -- If the Plan was not sanctioned the parties would continue to
be mired in extensive and expensive litigation that would have no predictable outcome.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,s. 2, 5. 6, s. 12
Corporations Tax Act, s. 107

Excise Tax Act, s. 270

Income Tax Act, s. 159

Counsel:

Fred Myers and David Bish, for CCAA Applicants.

Derrick Tay and Randy Sutton, for Iovate Companies.

Natasha MacParland and Jay Schwartz, for the RSM Richter Inc.
Steven Gollick, for Zurich Insurance Company.

A. Kauffman, for GNC Oldco.

Sheryl Seigel, for General Nutrition Companies Inc. and other GNC Newcos.
Pamela Huff and Beth Posno for Representative Plaintiffs.

Jeff Carhart, for Ad Hoc Tort Claimants Committee.

David Molton and Steven Smith, for Brown Rudnick.

Brent McPherson, for XL Insurance America Inc.

Alex Ilchenko, for Walgreen Co.

Lisa La Horey, for E&L Associates, Inc.

ENDORSEMENT
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1 J.D. GROUND J.:-- The motion before this court is brought by the Applicants pursuant to s.
6 of the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (the "CCAA")
for the sanction of a plan (the "Plan") put forward by the Applicants for distributions to each credi-
tor in the General Claimants Class ("GCC") and each creditor in the Personal Injury Claimants
Class ("PICC"), such distributions to be funded from the contributed funds paid to the Monitor by
the subject parties ("SP") as defined in the Plan.

2 The Plan is not a restructuring plan but is a umque 11qu1dat10n plan funded entirely by parties
other than the Applicants. , , - 2

3 The purpose and goal of the Applicants in seeklng rehef under the CCAA is to achieve a
global resolution of a large number of product liability and other lawsuits commenced principally in
the United States of America by numerous claimants and which relate to products formerly adver-
tised, marketed and sold by MuscleTech Research and Development Inc. ("MDI") and to resolve
such actions as against the Applicants and Third Parties.

4 In addition to the Applicants, many of these actions named as a party defendant one or more
of: (a) the directors and officers, and affiliates of the Applicants (i.e. one or more of the Iovate
Companies); and/or (b) arm's length third parties such as manufacturers, researchers and retailers of
MDTI's products (collectively, the "Third Parties"). Many, if not all, of the Third Parties have claims
for contribution or indemnity against the Applicants and/or other Third Parties relating to these ac-
tions.

The Claims Process

5 On March 3, 2006, this court granted an unopposed order (the "Call For Claims Order") that
established a process for the calling of: (a) all Claims (as defined in the Call For Claims Order) in
respect of the Applicants and its officers and directors; and (b) all Product Liability Claims (as de-
fined in the Call For Claims Order) in respect of the Applicants and Thlrd Parties.

6 The Call For Claims Order required people who w1sbed to advance claims to file proofs of
claim with the Monitor by no later than 5:00 p.m..(EST) on May 8, 2006 (the "Claims Bar Date"),
failing which any and all such claims would be forever barred. The Call For Claims Order was ap-
proved by unopposed Order of the United States District Court for the Southern District of New
York (the "U.S. Court") dated March 22, 2006. The Call For Claims Order set out in a comprehen-
sive manner the types of claims being called for and established an elaborate method of giving
broad notice to anyone who might have such claims.

7 Pursuant to an order dated June 8, 2006 (the "Claims Resolution Order"), this court approved
a process for the resolution of the Claims and Product Liability Claims. The claims resolution proc-
ess set out in the Claims Resolution Order provided for, infer alia: (a) a process for the review of
proofs of claim filed with the Monitor; (b) a process for the acceptance, revision or dispute, by the
Applicants, with the assistance of the Monitor, of Claims and/or Product Liability Claims for the
purposes of voting and/or distribution under the Plan; (c) the appointment of a claims officer to re-
solve disputed claims; and (d) an appeal process from the determination of the claims officer. The
Claims Resolution Order was recognized and given effect in the U.S. by Order of the U.S. Court
dated August 1, 2006.

8 From the outset, the Applicants' successful restructuring has been openly premised on a
global resolution of the Product Liability Claims and the recognition that this would be achievable
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primarily on a consensual basis within the structure of a plan of compromise or arrangement only if
the universe of Product Liability Claims was brought forward. It was known to the Applicants that
certain of the Third Parties implicated in the Product Liability Actions were agreeable in principle
to contributing to the funding of a plan, provided that as a result of the restructuring process they
would achieve certainty as to the resolution of all claims and prospective claims against them re-
lated to MDI products. It is fundamental to this restructuring that the Applicants have no material
assets with which to fund a plan other than the contributions of such Third Parties.

9 Additionally, at the time of their filing under the CCAA, the Applicants were involved in
litigation with. their insurer, Zurich Insurance Company ("Zurich Canada") and Zurich America In-
surance Company, regarding the scope of the Applicants' insurance coverage and liability for de-
fence expenses incurred by the Applicants in connection with the Product Liability Actions.

10 The Applicants recognized that in order to achieve a global resolution of the Product Liabil-
ity Claims, multi-party mediation was more likely to be successful in providing such resolution in a
timely manner than a claims dispute process. By unopposed Order dated April 13, 2006 (the "Me-
diation Order"), this court approved a mediation process (the "Mediation") to advance a global
resolution of the Product Liability Claims. Mediations were conducted by a Court-appointed me-
diator between and among groups of claimants and stakeholders, including the Applicants, the Ad
Hoc Committee of MuscleTech Tort Claimants (which had previously received formal recognition
by the Court and the U.S. Court), Zurich Canada and certain other Third Parties.

11 The Mediation facilitated meaningful discussions and proved to be a highly successful
mechanism for the resolution of the Product Liability Claims. The vast majority of Product Liability
Claims were settled by the end of July, 2006. Settlements of three other Product Liability Claims
were achieved at the beginning of November, 2006. A settlement was also achieved with Zurich
Canada outside the mediation. The foregoing settlements are conditional upon a successfully im-
plemented Plan that contains the releases and injunctions set forth in the Plan.

12 As part of the Mediation, agreements in respect of the funding of the foregoing settlements
were achieved by and among the Applicants, the Iovate Companies and certain Third Parties, which
funding (together with other funding being contributed by Third Parties) (collectively, the "Contrib-
uted Funds") comprises the funds to be distributed to affected creditors under the Plan. The Third
Party funding arrangements are likewise conditional upon a successfully implemented Plan that
contains the releases and injunctions set forth in the Plan.

13 It is well settled law that, for the court to exercise its discretion pursuant to s. 6 of the CCAA
and sanction a plan, the Applicants must establish that: (a) there has been strict compliance with all
statutory requirements and adherence to.previous orders of the court; (b) nothing has been done or
purported to be done that is not authorized by the CCAA; and (c) the Plan is fair and reasonable.

14 On the evidence before this court I am fully satisfied that the first two requirements have
been met. At the outset of these proceedings, Farley J. found that the Applicants met the criteria for
access to the protection of the CCAA. The Applicants are insolvent within the meaning of Section 2
of the CCAA and the Applicants have total claims within the meaning of Section 12 of the CCAA
in excess of $5,000,000.

15 By unopposed Order dated December 15, 2006 (the "Meeting Order"), this Court approved a
process for the calling and holding of meetings of each class of creditors on January 26, 2007 (col-
lectively, the "Meetings"), for the purpose of voting on the Plan. The Meeting Order was approved
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by unopposed Order of the U.S. Court dated January 9, 2007. On December 29, 2006, and in ac-
cordance with the Meeting Order, the Monitor served all creditors of the Applicants, with a copy of
the Meeting Materials (as defined in the Meeting Order).

16 The Plan was filed in accordance with the Meeting Order. The Meetings were held, quorums
were present and the voting was carried out in accordance with the Meéting Order. The Plan was
unanimously approved by both classes of creditors satisfying the statutory requirements of the
CCAA.

17 This court has made approximately 25 orders since the Initial Order in carrying out its gen-
eral supervision of all steps taken by the Applicants pursuant to the Initial CCAA order and in de-
velopment of the Plan. The U.S. Court has recognized each such order and the Applicants have fully
complied with each such order.

The Plan is Fair and Reasonable

18 It has been held that in determining whether to sanction a plan, the court must exercise its
equitable jurisdiction and consider the prejudice to the various parties that would flow from grant-
ing or refusing to grant approval of the plan and must consider alternatives available to the Appli-
cants if the plan is not approved. An important factor to be considered by the court in determining
whether the plan is fair and reasonable is the degree of approval given to the plan by the creditors. It
has also been held that, in determining whether to approve the plan, a court should not second-guess
the business aspects of the plan or substitute its views for that of the stakeholders who have ap-
proved the plan.

19 In the case at bar, all of such considerations, in my view must lead to the conclusion that the
Plan is fair and reasonable. On the evidence before this court, the Applicants have no assets and no
funds with which to fund a distribution fo creditors’ Withouf*the Contributed Funds there would be
no distribution made and no Plan to be sanctioned by this court. Without the Contributed Funds, the
only alternative for the Applicants is bankruptcy and it is clear from the evidence before this court
that the unsecured creditors would receive nothing in the event of bankruptcy.

20 A unique feature of this Plan is the Releases provided under the Plan to Third Parties in re-
spect of claims against them in any way related to "the research, development, manufacture, mar-
keting, sale, distribution, application, advertising, supply, production, use or ingestion of products
sold, developed or distributed by or on behalf of" the Applicants (see Article 9.1 of the Plan). It is
self-evident, and the Subject Parties have confirmed before this court, that the Contributed Funds
would not be established unless such Third Party Releases are provided and accordingly, in my
view it is fair and reasonable to provide such Third Party releases in order to establish a fund to
provide for distributions to creditors of the Applicants. With respect to support of the Plan, in addi-
tion to unanimous approval of the Plan by the creditors represented at meetings of creditors, several
other stakeholder groups support the sanctioning of the Plan, including Iovate Health Sciences Inc.
and its subsidiaries (excluding the Applicants) (collectively, the "Iovate Companies"), the Ad Hoc
Committee of MuscleTech Tort Claimants, GN Oldco, Inc. f/k/a General Nutrition Corporation,
Zurich American Insurance Company, Zurich Insurance Company, HVL, Inc. and XL Insurance
America Inc. It is particularly significant that the Monitor supports the sanctioning of the Plan.

21 With respect to balancing prejudices, if the Plan is not sanctloned in addition to the obvious
prejudice to the creditors who would receive nothing by way of distribution in respect of their
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claims, other stakeholders and Third Parties would continue to be mired in extensive, expensive and
in some cases conflicting litigation in the United States with no predictable outcome.

22 The sanction of the Plan was opposed only by prospective representative plaintiffs in five
class actions in the United States. This court has on two occasions denied class action claims in this
proceeding by orders dated August 16, 2006 with respect to products containing prohormone and
dated December 11, 2006 with respect to Hydroxycut products. The first of such orders was ap-
pealed to the Ontario Court of Appeal and the appeal was dismissed. The second of such orders was
not appealed. In my reasons with respect to the second order, I stated as follows:

... This CCAA proceeding was commenced for the purpose of achieving a global
resolution of all product liability and other lawsuits commenced in the United
States against Muscletech. As a result of strenuous negotiation and successful
court-supervised mediation through the District Court, the Applicants have suc-
ceeded in resolving virtually all of the outstanding claims with the exception of
the Osborne claim and, to permit the filing of a class proof of claim at this time,
would seriously disrupt and extend the CCAA proceedmgs and the approval of a
Plan and would increase the costs and decrease the benefits to all stakeholders.
There appears to have been adequate notice to potential claimants and no mem-
ber of the putative class other than Osborne herself has filed a proof of claim. It
would be reasonable to infer that none of the other members of the putative class
is interested in filing a claim in view of the minimal amounts of their claims and
of the difficulty of coming up with documentation to support their claim. In this
context the comments of Rakoff, J. in Re Ephedra Products Liability Litigation
(2005) U.S. Dist. LEXIS 16060 at page 6 are particularly apt.

Further still, allowing the consumer class actions would unreasonably
waste an estate that was already grossly insufficient to pay the allowed
claims of creditors who had filed timely individual proofs of claim. The
Debtors and Creditors Committee estimate that the average claim of class
[*10] members would be § 30, entitling each claimant to a distribution of
about $ 4.50 (figures which Barr and Lackowski do not dispute; although
Cirak argues that some consumers made repeated purchases of Twinlabs
steroid hormones totaling a few hundred dollars each). Presumably, each
claimant would have to show some proof of purchase, such as the product
bottle. Because the Debtor ceased marketlng these products in 2003, many
purchasers would no longer have such proof. Those who did might well
find the prospect of someday recovering $ 4.50 not worth the trouble of
searching for the old bottle or store receipt and filing a proof of claim.
Claims of class members would likely be few and small. The only real
beneficiaries of applying Rule 23 would be the lawyers representing the
class. Cf Woodward, 205 B.R. at 376-77. The Court has discretion under
Rule 9014 to find that the likely total benefit to class members would not
justify the cost to the estate of defending a class action under Rule 23.

[35] In addition, in the case at bar, there would appear to be substantial doubt as
to whether the basis for the class action, that is the alleged false and misleading
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advertising, would be found to be established and substantial doubt as to whether
the class is certifiable in view of being overly broad, amorphous or vague and
administratively difficult to deterrnme (qee Perez et al. v. Metabolife Interna-
tional Inc. (2003) U.S. Dist. LEXIS 21206 at pages 3-5). The timing of the
bringing of this motion in this proceeding is also problematic. The claims bar
date has passed. The mediation process is virtually completed and the Osborne
claim is one of the few claims not settled in mediation although counsel for the
putative class were permitted to participate in the mediation process. The filing
of the class action in California occurred prior to the initial CCAA Order and at
no prior time has this court been asked to approve the filing of a class action
proof of claim in these proceedings. The claims of the putative class members as
reflected in the comments of Rakoff, J. quoted above would be limited to a re-
fund of the purchase price for the products in question and, in the context of in-
solvency and restructuring proceedings, de minimus claims should be discour-
aged in that the costs and time in adjudicating such claims outweigh the potential
recoveries for the claimants. The claimants have had ample opportunity to file
evidence that the call for claims order or the claims process as implemented has
been prejudicial or unfair to the putative class members.

23 The representative Plaintiffs opposing the sanction of the Plan do not appear to be rearguing
the basis on which the class claims were disallowed. Their position on this motion appears to be that
the Plan is not fair and reasonable in that, as a result of the sanction of the Plan, the members of
their classes of creditors will be precluded as a result of thesThird Party Releases from taking any
action not only against MuscleTech but against the Third Parties who are defendants in a number of
the class actions. I have some difficulty with this submission. As stated above, in my view, it must
be found to be fair and reasonable to provide Third Party Releases to persons who are contributing
to the Contributed Funds to provide funding for the distributions to creditors pursuant to the Plan.
Not only is it fair and reasonable; it is absolutely essential. There will be no funding and no Plan if
the Third Party Releases are not provided. The representative Plaintiffs and all the members of their
classes had ample opportunity to submit individual proofs of claim and have chosen not to do so,
except for two or three of the representative Plaintiffs who did file individual proofs of claim but
withdrew them when asked to submit proof of purchase of the subject products. Not only are the
claims of the representative Plaintiffs and the members of their classes now barred as a result of the
Claims Bar Order, they cannot in my view take the position that the Plan is not fair and reasonable
because they are not participating in the benefits of the Plan but are precluded from continuing their
actions against MuscleTech and the Third Parties under the terms of the Plan. They had ample op-
portunity to participate in the Plan and in the benefits of the Plan, which in many cases would pre-
sumably have resulted in full reimbursement for the cost of the product and, for whatever reason,
chose not to do so.

The representative Plaintiffs also appear to challenge the jurisdiction of this court to authorize
the Third Party Releases as one of the terms of the Plan to be sanctioned. I remain of the view ex-
pressed in paragraphs 7-9 of my endorsement dated October 13, 20061 in this proceeding on a mo-
tion brought by certain personal injury claimants, 4s follows:

With respect to the relief sought relating to Claims against Third Parties, the po-
sition of the Objecting Claimants appears to be that this court lacks jurisdiction to
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make any order affecting claims against third parties who are not applicants in a
CCAA proceeding. I do not agree. In the case at bar, the whole plan of compro-
mise which is being funded by Third Parties will not proceed unless the plan
provides for a resolution of all claims against the Applicants and Third Parties
arising out of "the development, advertising and marketing, and sale of health
supplements, weight loss and sports nutrition or other products by the Applicants
or any of them" as part of a global resolution of the litigation commenced in the
United States. In his Endorsement of January 18, 2006, Farley J. stated:

“the Product Liability system vis-a-vis the Non-Applicants appears to be in
essence derivative of claims against the Applicants and it would neither be
logical nor practical/functional to have that Product Liability litigation not

be dealt with on an all encompassing basis."

Moreover, it is not uncommon in CCAA’ ﬁrdceedings, in the context of a plan of
compromise and arrangement, to compromise claims against the Applicants and
other parties against whom such claims or related claims are made. In addition,
the Claims Resolution Order, which was not appealed, clearly defines Product
Liability Claims to include claims against Third Parties and all of the Objecting
Claimants did file Proofs of Claim settling [sic] out in detail their claims against
numerous Third Parties.

It is also, in my view, significant that the claims of certain of the Third Parties
who are funding the proposed settlement have against the Applicants under vari-
ous indemnity provisions will be compromised by the ultimate Plan to be put
forward to this court. That alone, in my view, would be a sufficient basis to in-
clude in the Plan, the settlement of claims against such Third Parties. The CCAA
does not prohibit the inclusion in a Plan of the settlement of claims against Third
Parties. In Re Canadian Airlines Corp. (2000), 20 C.B.R. (4th) Paperny J. stated
atp. 92:

While it is true that section 5.2 of the CCAA does not authorize a release
of claims against third parties other than directors, it does not prohibit such
releases either. The amended terms of the release will not prevent claims
from which the CCAA expressly prohibits release.

24 The representative Plaintiffs have referred to certain decisions in the United States that ap-
pear to question the jurisdiction of the courts to grant Third Party Releases. I note, however, that
Judge Rakoff, who is the U.S. District Court Judge is seized of the MuscleTech proceeding, and
Judge Drain stated in a hearing in Re TL Administration Corporation on July 21, 2005:

It appears to us to be clear that this release was, indeed, essential to the settle-
ment which underlies this plan as set forth at length on the record, including by
counsel for the official claimants committee as well as by the other parties in-
volved, and, as importantly, by our review of the settlement agreement itself,
which from the start, before this particular plan in fact was filed, included a re- .
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lease that was not limited to class 4 claims but would extend to claims in class 5
that would include the type of claim asserted by the'consumer class claims.

Therefore, in contrast to the Blechman release, this release is essential to confir-
mation of this plan and the distributions that will be made to creditors in both
classes, class 4 and class 5.

Secondly, the parties who are being released here have asserted indemnification
claims against the estate, and because of the active nature of the litigation against
them, it appears that those claims would have a good chance, if not resolved
through this plan, of actually being allowed and reducing the claims of creditors.

At least there is a clear element of circularity between the third-party claims and
the indemnification rights of the settling third parties, which is another very im-
portant factor recognized in the Second Circuit cases, including Manville,
Drexel, Finely, Kumble and the like.

The settling third parties it is undisputed are contributing by far the most assets to
the settlement, and those assets are substantial in respect of this reorganization by
this Chapter 11 case. They're the main assets being contributed.

Again, both classes have voted o'lvefwheﬁnihgly for confirmation of the plan,
particularly in terms of the numbers of those voting. Each of those factors, al-
though they may be weighed differently in different cases, appear in all the cases
where there have been injunctions protecting third parties.

The one factor that is sometimes cited in other cases, i.e., that the settlement will
pay substantially all of the claims against the estate, we do not view to be dispo-
sitive. Obviously, substantially all of the claims against the estate are not being
paid here. On the other hand, even, again, in the Second Circuit cases, that is not
a dispositive factor. There have been numerous cases where plans have been
confirmed over opposition with respect to third-party releases and third-party in-
junctions where the percentage recovery of creditors was in the range provided
for under this plan.

The key point is that the settlement was arrived at after arduous arm's length ne-
gotiations and that it is a substantial amount and that the key parties in interest
and the court are satisfied that the settlement is fair and it is unlikely that sub-
stantially more would be obtained in negotiation.

25 The reasoning of Judge Rakoff and Judge Drain is, m my v1ew equally applicable to the
case at bar where the facts are substantially similar.. -« = ¥ s ‘

26 It would accordingly appear that the jurisdiction of the courts to grant Third Party Releases
has been recognized both in Canada and in the United States.

27 An order will issue sanctioning the Plan in the form of the order submitted to this court and
appended as Schedule B to this endorsement.
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IN THE MATTER OF THE COMPANIES "CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOP-
MENT INC. AND THOSE ENTITIES LISTED ON SCHEDULE "A" HERETO

Applicants

SANCTION ORDER

THIS MOTION, made by MuscleTech Research and Development Inc. ("MDI") and those
entities listed on Schedule "A" hereto (collectively with MDI, the "Applicants") for an order ap-
proving and sanctioning the plan of compromise or arrangement (inclusive of the schedules thereto)
of the Applicants dated December 22, 2006 (the "Plan"), as approved by each class of Creditors on
January 26, 2007, at the Meeting, and which Plan (without schedules) is attached as Schedule "C" to
this Order, and for certain other relief, was heard this day at 330 University Avenue, Toronto, On-
tario.

ON READING: (a) the within Notice of Motion, filed; (b) the Affidavit of Terry Begley
sworn January 31, 2007, filed; and (c) the Seventeenth Report of the Monitor dated February 7,
2007 (the "Seventeenth Report"), filed, and upon hearing submissions of counsel to: (a) the Appli-
cants; (b) the Monitor; (c) Iovate Health Sciences Group Inc. and those entities listed on Schedule
"B" hereto; (d) the Ad Hoc Committee of MuscleTech Tort Claimants (the "Committee"); (¢) GN
Oldco, Inc. f/k/a General Nutrition Companies; (f) Zurich Insurance Company; (g) GNC Corpora-
tion and other GNC newcos; and (h) certain representative plaintiffs in purported class actions in-
volving products containing the ingredient prohormone, no one appearing for the other persons
served with notice of this Motion, as duly served and listed on the Affidavit of Service of Elana Po-
lan, sworn February 2, 2007, filed,

DEFINITIONS

1.  THIS COURT ORDERS that any capitalized terms not otherwise defined in this Or-
der shall have the meanings ascribed to such terms in the Plan.

SERVICE AND MEETING OF CREDITORS

2. THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice, service and delivery of the Plan and the Monitor's Seventeenth Report to all
Creditors. L s

3. THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice, service and delivery of the Meeting Materials (as defined in the Meeting Order)
to all Creditors, and that the Meeting was duly convened, held and conducted, in con-
formity with the CCAA, the Meeting Order and all other Orders of this Court in the
CCAA Proceedings. For greater certainty, and without limiting the foregoing, the vote
cast at the Meeting on behalf of Rhodrick Harden by David Molton of Brown Rudnick
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Berlack Israelis LLP, in its capacity as representative counsel for the Ad Hoc Commit-
tee of MuscleTech Tort Claimants, is hereby confirmed.

THIS COURT ORDERS AND DECLARES that there has been good and sufficient
notice, service and delivery of the within Notice of Motion and Motion Record, and of

~ the date and time of the hearing held by this Court to consider the within Motion, such

that: (i) all Persons have had an opportunity to be present and be heard at such hearing,
(i1) the within Motion is properly returnable today; and (111) further service on any in-
terested party is hereby dispensed Wlth

SANCTION OF PLAN

5.

6.

THIS COURT ORDERS AND DECLARES that:

(a) the Plan has been approved by the requisite majorities of the Creditors in
each class present and voting, either in person or by proxy, at the Meeting,
all in conformity with the CCAA and the terms of the Meeting Order;

(b) the Applicants have acted in good faith and with due diligence, have com-
plied with the provisions of the CCAA, and have not done or purported to
do (nor does the Plan do or purport to do) anything that is not authorized
by the CCAA;

(¢) the Applicants have adhered to, and acted in accordance with, all Orders of
this Court in the CCAA Proceedings; and

(d) the Plan, together with all of the compromises, arrangements, transactions,
releases, discharges, injunctions and results provided for therein and ef-
fected thereby, including but not limited to the Settlement Agreements, is
both substantively and procedurally fair, reasonable and in the best inter-
ests of the Creditors and the other stakeholders of the Applicants, and does
not unfairly disregard the 1nterests of any Person (whether a Creditor or

otherwise).

THIS COURT ORDERS that the Plan be and is hereby sanctioned and approved pur-
suant to Section 6 of the CCAA.

PLAN IMPLEMENTATION

7.

THIS COURT ORDERS that the Applicants and the Monitor, as the case may be, are
authorized and directed to take all steps and actions, and to do all things, necessary or
appropriate to enter into or implement the Plan in accordance with its terms, and enter
into, implement and consummate all of the steps, transactions and agreements contem-
plated pursuant to the Plan.

THIS COURT ORDERS that upon the satisfaction or waiver, as applicable, of the
conditions precedent set out in Section 7.1 of the Plan, the Monitor shall file with this
Court and with the U.S. District Court a certificate that states that all conditions prece-
dent set out in Section 7.1 of the Plan have been satisfied or waived, as applicable, and
that, with the filing of such certificate by the Monitor, the Plan Implementation Date
shall have occurred in accordance with the Plan.
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THIS COURT ORDERS AND DECLARES that as of the Plan Implementation Date,
the Plan, including all compromises, arrangements, transactions, releases, discharges
and injunctions provided for therein, shall inure to the benefit of and be binding and
effective upon the Creditors, the Subject Parties and all other Persons affected thereby,
and on their respective heirs, administrators, executors, legal personal representatives,
successors and assigns.

THIS COURT ORDERS AND DECLARES that, as of the Plan Implementation
Date, the validity or invalidity of Claims and Product Liability Claims, as the case may
be, and the quantum of all Proven Claims and Proven Product Liability Claims, ac-
cepted, determined or otherwise established in accordance with the Claims Resolution
Order, and the factual and legal determinations made by the Claims Officer, this Court
and the U.S. District Court in connection with all Claims and Product Liability Claims
(whether Proven Claims and Proven Product Liability Claims or otherwise), in the
course of the CCAA Proceedings are final and binding on the Subject Parties, the
Creditors and all other Persons.

THIS COURT ORDERS that, subject to the provisions of the Plan and the perform-
ance by the Applicants and the Monitor of their respective obligations under the Plan,
and effective on the Plan Implementation Date, all agreements to which the Applicants
are a party shall be and remain in full force and effect, unamended, as at the Plan Im-
plementation Date, and no Person shall, following the Plan Implementation Date, ac-
celerate, terminate, rescind, refuse to perform or otherwise repudiate its obligations
under, or enforce or exercise any right (including any right of set-off, dilution or other
remedy) or make any demand under or in respect of any such agreement, by reason of:

(a) any event that occurred on or prior to the Plan Implementation Date that
would have entitled any Person thereto to enforce those rights or remedies
(including defaults or events of default arising as a result of the insolvency
of the Applicants);

(b) the fact that the Applicants have: (i) sought or obtained plenary relief un-
der the CCAA or ancillary relief in the United States of America, including
pursuant to Chapter 15 of the United States Bankruptcy Code, or (ii) com-
menced or completed the CCAA Proceedings or the U.S. Proceedings;

(¢) the implementation of the Plan, or the completion of any of the steps,
transactions or things contemplated by the Plan; or

(d) any compromises, arrangements, transactions, releases, discharges or in-
junctions effected pursuant to the Plan or this Order.

THIS COURT ORDERS that, from and after,th¢ Plan Ini"plementation Date, all Per-
sons (other than Unaffected Creditors, and with respect to Unaffected Claims only)
shall be deemed to have waived any and all defaults then existing or previously com-
mitted by the Applicants, or caused by the Applicants, or non-compliance with any
covenant, warranty, representation, term, provision, condition or obligation, express or
implied, in any contract, instrument, credit document, guarantee, agreement for sale,
lease or other agreement, written or oral, and any and all amendments or supplements
thereto (each, an "Agreement"), existing between such Person and the Applicants or
any other Person and any and all notices of default and demands for payment under any
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Agreement shall be deemed to be of no further force or effect; provided that nothing in
this paragraph shall excuse or be deemed to excuse the Applicants from performing any
of their obligations subsequent to the date of the CCAA Proceedings, including, with-
out limitation, obligations under the Plan.

THIS COURT ORDERS that, as of the Plan Implementation Date, each Creditor shall
be deemed to have consented and agreed to all of the provisions of the Plan in their en-
tirety and, in particular, each Creditor shall be dgemed:

(a)  to have executed and delivered to the Monitor and to the Applicants all consents,
releases or agreements required to implement and carry out the Plan in its en-
tirety; and

(b) to have agreed that if there is any conflict between the provisions, express or im-
plied, of any agreement or other arrangement, written or oral, existing between
such Creditor and the Applicants as of the Plan Implementation Date (other than
those entered into by the Applicants on or after the Filing Date) and the provi-
sions of the Plan, the provisions of the Plan take precedence and priority and the
provisions of such agreement or other arrangement shall be deemed to be
amended accordingly.

THIS COURT ORDERS AND DECLARES that any distributions under the Plan and
this Order shall not constitute a "distribution” for the purposes of section 159 of the In-
come Tax Act (Canada), section 270 of the Excise Tax Act (Canada) and section 107 of
the Corporations Tax Act (Ontario) and the Monitor in making any such payments is
not "distributing", nor shall be considered to have "distributed", such funds, and the
Monitor shall not incur any liability under the above-mentioned statutes for making any
payments ordered and is hereby forever released, remised and discharged from any
claims against it under section 159 of the Inconié Tax Act (Canada), section 270 of the
Excise Tax Act (Canada) and section 107 of the Corporations Tax Act (Ontario) or oth-
erwise at law, arising as a result of distributions under the Plan and this Order and any
claims of this nature are hereby forever barred.

APPROVAL OF SETTLEMENT AND FUNDING AGREEMENTS

15.

16.

17.

18.

THIS COURT ORDERS that each of the Settlement Agreements be and is hereby
approved. ,

THIS COURT ORDERS that each of the Confidential Insurance Settlement Agree-
ment and the Mutual Release be and is hereby approved.

THIS COURT ORDERS that copies of the Settlement Agreements, the Confidential
Insurance Settlement Agreement and the Mutual Release shall be sealed and shall not
form part of the public record, subject to further Order of this Honourable Court; pro-
vided that any party to any of the foregoing shall have received, and is entitled to re-
ceive, a copy thereof.

THIS COURT ORDERS AND DIRECTS the Monitor to do such things and take
such steps as are contemplated to be done and taken by the Monitor under the Plan and
the Settlement Agreements. Without limitation: (i) the Monitor shall hold and distribute
the Contributed Funds in accordance with the terms of the Plan, the Settlement Agree-
ments and the escrow agreements refetenced in'Séction 5.1 of the Plan; and (ii) on the
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Plan Implementation Date, the Monitor shall complete the distributions to or on behalf
of Creditors (including, without limitation, to Creditors' legal representatives, to be held
by such legal representatives in trust for such Creditors) as contemplated by, and in ac-
cordance with, the terms of the Plan, the Settlement Agreements and the escrow
agreements referenced in Section 5.1 of the Plan.

RELEASES,; DISCHARGES AND INJUNCTIONS

19.

20.

THIS COURT ORDERS AND DECLARES that the compromises, arrangements,
releases, discharges and injunctions contemplated in the Plan, including those granted
by and for the benefit of the Subject Parties, are integral components thereof and are
necessary for, and vital to, the success of the Plan (and without which it would not be
possible to complete the global resolution of the Product Liability Claims upon which
the Plan and the Settlement Agreements are premised), and that, effective on the Plan
Implementation Date, all such releases, discharges and injunctions are hereby sanc-
tioned, approved and given full force: and effect, ‘subject to? (a) the rights of Creditors to
receive distributions in respect of their Claims and Product Liability Claims in accor-
dance with the Plan and the Settlement Agreements, as applicable; and (b) the rights
and obligations of Creditors and/or the Subject Parties under the Plan, the Settlement
Agreements, the Funding Agreements and the Mutual Release. For greater certainty,
nothing herein or in the Plan shall release or affect any rights or obligations under the
Plan, the Settlement Agreements, the Funding Agreements and the Mutual Release.
THIS COURT ORDERS that, without limiting anything in this Order, including
without limitation, paragraph 19 hereof, or anything in the Plan or in the Call For
Claims Order, the Subject Parties and their respective representatives, predecessors,
heirs, spouses, dependents, administrators, executors, subsidiaries, affiliates, related
companies, franchisees, member companies, vendors, partners, distributors, brokers,
retailers, officers, directors, shareholders, employees, attorneys, sureties, insurers, suc-
cessors, indemnitees, servants, agents and assigns (collectively, the "Released Parties"),
as applicable, be and are hereby fully, finally, irrevocably and unconditionally released
and forever discharged from any and all Claims and Product Liability Claims, and any
and all past, present and future claims, rights, interests, actions, liabilities, demands,
duties, injuries, damages, expenses, fees (including medical and attorneys' fees and
liens), costs, compensation, or causes of action of whatsoever kind or nature whether
foreseen or unforeseen, known or unknown, ass rted or unasserted, contingent or ac-
tual, liquidated or unliquidated, whether in tort or contract, whether statutory, at com-
mon law or in equity, based on, in connection with, arising out of, or in any way related
to, in whole or in part, directly or indirectly: (A) any proof of claim filed by any Person
in accordance with the Call For Claims Order (whether or not withdrawn); (B) any ac-
tual or alleged past, present or future act, omission, defect, incident, event or circum-
stance from the beginning of the world to the Plan Implementation Date, based on, in
connection with, arising out of, or in any way related to, in whole or in part, directly or
indirectly, any alleged personal, economic or other injury allegedly based on, in con-
nection with, arising out of, or in any way related to, in whole or in part, directly or in-
directly, the research, development, manufacture, marketing, sale, distribution, fabrica-
tion, advertising, supply, production, use, or ingestion of products sold, developed or
distributed by or on behalf of the Applicants; or (C) the CCAA Proceedings; and no
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Person shall make or continue any claims or proceedings whatsoever based on, in con-
nection with, arising out of, or in any way related to, in whole or in part, directly or in-
directly, the substance of the facts giving rise to any matter herein released (including,
without limitation, any action, cross-claim, coutiter-claim, third party action or applica-
tion) against any Person who claims or might reasonably be expected to claim in any
manner or forum against one or more of the Released Parties, including, without limita-
tion, by way of contribution or indemnity, in common law, or in equity, or under the
provisions of any statute or regulation, and that in the event that any of the Released
Parties are added to such claim or proceeding, it will immediately discontinue any such
claim or proceeding.

21. THIS COURT ORDERS that, without limiting anything in this Order, including
without limitation, paragraph 19 hereof, or anything in the Plan or in the Call For
Claims Order, all Persons (regardless of whether or not such Persons are Creditors), on
their own behalf and on behalf of their respective present or former employees, agents,
officers, directors, principals, spouses, dependents, heirs, attorneys, successors, assigns
and legal representatives, are permanently and forever barred, estopped, stayed and en-
joined, on and after the Plan Implementation Date, with respect to Claims, Product Li-
ability Claims, Related Claims and all claims otherwise released pursuant to the Plan
and this Sanction Order, from:

(a) commencing, conducting or continuing in any manner, directly or indi-
rectly, any action, suits, demands or other proceedings of any nature or
kind whatsoever (including, w1th0ut limitation, any proceeding in a judi-
cial, arbitral, administrative or other forum) against the Released Parties or
any of them;

(b) enforcing, levying, attaching, collecting or otherwise recovering or en-
forcing by any manner or means, directly or indirectly, any judgment,
award, decree or order against the Released Parties or any of them or the
property of any of the Released Parties;

(¢) commencing, conducting or continuing in any manner, directly or indi-
rectly, any action, suits or demands, including without limitation, by way
of contribution or indemnity or other relief, in common law, or in equity,
or under the provisions of any statute or regulation, or other proceedings of
any nature or kind whatsoever (including, without limitation, any proceed-
ing in a judicial, arbitral, administrative or other forum) against any Person
who makes such a claim or might reasonably be expected to make such a
claim, in any manner or forum, against one or more of the Released Par-
ties;

(d) creating, perfecting, asserting or otherwise enforcing, directly or indirectly,
any lien or encumbrance of any kind; and

(e) taking any actions to interfere with the implementation or consummation
of the Plan. -

DISCHARGE OF MONITOR

G
o

22.  THIS COURT ORDERS that RSM Richter Inc. shall be discharged from its duties as
Monitor of the Applicants effective as of the Plan Implementation Date; provided that
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the foregoing shall not apply in respect of: (i) any obligations of, or matters to be com-
pleted by, the Monitor pursuant to the Plan or the Settlement Agreements from and af-
ter the Plan Implementation Date; or (ii) matters otherwise requested by the Applicants
and agreed to by the Monitor.
THIS COURT ORDERS that, subject to paragraph 22 herein, the completion of the
Monitor's duties shall be evidenced, and its final discharge shall be effected by the fil-
ing by the Monitor with this Court of a certificate of discharge at, or as soon as practi-
cable after, the Plan Implementation Date.
THIS COURT ORDERS AND DECLARES that the actions and conduct of the
Monitor in the CCAA Proceedings and as foreign representative in the U.S. Proceed-
ings, as disclosed in its reports to the Court from time to time, including, without limi-
tation, the Monitor's Fifteenth Report dated December 12, 2006, the Monitor's Six-
teenth Report dated December 22, 2006, and the Seventeenth Report, are hereby ap-
proved and that the Monitor has satisfied all of'its obhgatlons up to and including the
date of this Order, and that in addition to the protections in favour of the Monitor as set
out in the Orders of this Court in the CCAA Proceedings to date, the Monitor shall not
be liable for any act or omission on the part of the Monitor, including with respect to
any reliance thereof, including without limitation, with respect to any information dis-
closed, any act or omission pertaining to the discharge of duties under the Plan or as
requested by the Applicants or with respect to any other duties or obligations in respect
of the implementation of the Plan, save and except for any claim or liability arising out
{ any gross negligence or wilful misconduct on the part of the Monitor. Subject to the
foregoing, and in addition to the protections in favour of the Monitor as set out in the
Orders of this Court, any claims against the Monitor in connection with the perform-
ance of its duties as Monitor are hereby released, stayed, extinguished and forever
barred and the Monitor shall have no liability in respect thereof.
THIS COURT ORDERS that no action or other proceeding shall be commenced
against the Monitor in any way arising from or related to its capacity or conduct as
Monitor except with prior leave of this Court and on prior written notice to the Monitor
and upon further order securing, as security for costs, the solicitor and his own client
costs of the Monitor in connection with any proposed action or proceeding.
THIS COURT ORDERS that the Monitor, its affiliates, and their respective officers,
directors, employees and agents, and counsel for the Monitor, are hereby released and
discharged from any and all claims that any of the SubjectParties or their respective
officers, directors, employees and agents or any other Persons may have or be entitled
to assert against the Monitor, whether known or unknown, matured or unmatured,
foreseen or unforeseen, existing or hereafter arising, based in whole or in part on any
act or omission, transaction, dealing or other occurrence existing or taking place on or
prior to the date of issue of this Order in any way relating to, arising out of or in respect
of the CCAA proceedings.

CLAIMS OFFICER

27.

THIS COURT ORDERS that the appointment of The Honourable Mr. Justice Edward
Saunders as Claims Officer (as defined in the Claims Resolution Order) shall auto-
matically cease, and his roles and duties in the CCAA Proceedings and in the U.S.
Proceedings shall terminate, on the Plan Implementation Date.
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THIS COURT ORDERS AND DECLARES that the actions and conduct of the
Claims Officer pursuant to the Claims Resolution Order, and as disclosed in the Moni-
tor's Reports to this Court, are hereby approved and that the Claims Officer has satis-

* fied all of his obligations up to and including the date of this Order, and that any claims

against the Claims Officer in connection with the performance of his duties as Claims
Officer are hereby stayed, extinguished and forever barred.

MEDIATOR

29.

30.

THIS COURT ORDERS that the appointment of Mr. David Geronemus (the "Media-
tor") as a mediator in respect of non-binding mediation of the Product Liability Claims
pursuant to the Order of this Court dated April 13, 2006 (the "Mediation Order"), in the
within proceedings, shall automatically cease, and his roles and duties in the CCAA
Proceedings and in the U.S. Proceedings shall terminate, on the Plan Implementation
Date.

THIS COURT ORDERS AND DECLARES that the actions and conduct of the Me-
diator pursuant to the Mediation Order, and as disclosed in the Monitor's reports to this
Court, are hereby approved, and that the Mediator has satisfied all of his obligations up
to and including the date of this Order, and that any claims against the Mediator in
connection with the performance of his duties as Mediator are hereby stayed, extin-
guished and forever barred.

ESCROW AGENT

31.

3 . o
. i
R

THIS COURT ORDERS that Duane Morris LLP shall not be liable for any act or
omission on its part as a result of its appointment or the fulfillment of its duties as es-
crow agent pursuant to the escrow agreements executed by Duane Morris LLP and the
respective Settling Plaintiffs that are parties to the Settlement Agreements, excluding
the Group Settlement Agreement (and which escrow agreements are attached as sched-
ules to such Settlement Agreements), and that no action, application or other proceed-
ings shall be taken, made or continued against Duane Morris LLP without the leave of
this Court first being obtained; save and except that the foregoing shall not apply to any
claim or liability arising out of any gross negligence or wilful misconduct on its part.

REPRESENTATIVE COUNSEL

32.

CHARGES

THIS COURT ORDERS that Representative Counsel (as defined in the Order of this
Court dated February 8, 2006 (the "Appointment Order")) shall not be liable, either
prior to or subsequent to the Plan Implementation Date, for any act or omission on its
part as a result of its appointment or the fulfillment of its duties in carrying out the pro-
visions of the Appointment Order, save and except for any claim or liability arising out
of any gross negligence or wilful misconduct on its part, and that no action, application
or other proceedings shall be taken, made or continued agamst Representative Counsel
without the leave of this Court first being obtamed
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THIS COURT ORDERS that, subject to paragraph 33 hereof, the Charges on the as-
sets of the Applicants provided for in the Initial CCAA Order and any subsequent Or-
ders in the CCAA Proceedings shall automatically be fully and finally terminated, dis-

charged and released on the Plan Implementation Date.

THIS COURT ORDERS that: (i) the Monitor shall continue to hold a charge, as pro-
vided in the Administrative Charge (as defined in the Initial CCAA Order), until the
fees and disbursements of the Monitor and its counsel have been paid in full; and (ii)
the DIP Charge (as defined in the Initial CCAA Order) shall remain in full force and
effect until all obligations and liabilities secured thereby have been repaid in full, or
unless otherwise agreed by the Apphcants and The DIP Lender (as defined in the Initial
CCAA Order).

THIS COURT ORDERS AND DECLARES that, notwithstanding any of the terms
of the Plan or this Order, the Applicants shall not be released or discharged from their
obligations in respect of Unaffected Claims, including, without limitation, to pay the
fees and expenses of the Monitor and its respective counsel.

STAY OF PROCEEDINGS

36.

37.

THIS COURT ORDERS that, subject to further order of this Court, the Stay Period
established in the Initial CCAA Order, as extended, shall be and is hereby further ex-
tended until the earlier of the Plan Implementation Date and the date that is 60 Business
Days after the date of this Order, or such later date as may be fixed by this Court.
THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S.

Jistrict Court for a comparable extension of the Stay Period as set out in paragraph 36
hereof.

INITIAL CCAA ORDER AND OTHER ORDERS

38.

39.

THIS COURT ORDERS that:

(a) except to the extent that the Initial CCAA Order has been varied by or is
inconsistent with this Order or any further Order of this Court, the provi-
sions of the Initial CCAA Order shall remain in full force and effect until
the Plan Implementation Date; provided that the protections granted in fa-
vour of the Monitor shall continue in full force and effect after the Plan
Implementation Date; and

(b) all other Orders made in the CCAA Proceedings shall continue in full force
and effect in accordance with their respective terms, except to the extent
that such Orders are varied by, or are inconsistent with, this Order or any
further Order of this Court in the CCAA Proceedings; provided that the
protections granted in favour of the Monitor shall continue in full force and
effect after the Plan Implementation Date.

THIS COURT ORDERS AND DECLARES that, without limiting paragraph 0
above, the Call For Claims Order, including, without limitation, the Claims Bar Date,
releases, injunctions and prohibitions provided for thereunder, be and is hereby con-
firmed, and shall operate in addition to the provisions of this Order and the Plan, in-
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cluding, without limitation, the releases, 1nJuncuons and prohibitions prov1ded for
hereunder and thereunder, respectlvely

APPROVAL OF THE SEVENTEENTH REPORT

40.

FEES

41.

42.

43.

GENERAL

44.

THIS COURT ORDERS that the Seventeenth Report of the Monitor and the activities
of the Monitor referred to therein be and are hereby approved.

THIS COURT ORDERS that the fees, disbursements and expenses of the Monitor
from November 1, 2006 to January 31, 2007, in the amount of $123,819.56, plus a re-
serve for fees in the amount of $100,000 to complete the administration of the Moni-
tor's mandate, be and are hereby approved and fixed.

THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal
counsel in Canada, Davies Ward Phillips & Vineberg LLP, from October 1, 2006 to
January 31, 2007, in the amount of $134,109.56, plus a reserve for fees in the amount
of $75,000 to complete the administration of its mandate, be and are hereby approved
and fixed.

THIS COURT ORDERS that the fees, disbursements and expenses of Monitor's legal
counsel in the United States, Allen & Overy LLP, from September 1, 2006 to January
31,2007, in the amount of USD$98,219.87, ‘phis a reserve for fees in the amount of
USD$50,000 to complete the administration of its mandate, be and are hereby approved
and fixed.

THIS COURT ORDERS that the Applicants, the Monitor or any other interested par-
ties may apply to this Court for any directions or determination required to resolve any
matter or dispute relating to, or the subject matter of or rights and benefits under, the
Plan or this Order.

EFFECT, RECOGNITION, ASSISTANCE

45.

46.

47.

THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the U.S.
District Court for the Sanction Recognition Order.

THIS COURT ORDERS that this Order shall have full force and effect in all prov-
inces and territories in Canada, outside Canada and against all Persons against whom it
may otherwise be enforceable.

THIS COURT REQUESTS the aid, recognition and assistance of other courts in
Canada in accordance with Section 17 of the CCAA and the Initial CCAA Order, and
requests that the Federal Court of Canada and the courts and judicial, regulatory and
administrative bodies of or by the pronces and territories of Canada, the Parliament of
Canada, the United States of America, the states and other subdivisions of the United
States of America including, without limitation, the U.S. District Court, and other na-
tions and states act in aid, recognition and assistance of, and be complementary to, this
Court in carrying out the terms of this Order and any other Order in this proceeding.
Each of Applicants and the Monitor shall be at liberty, and is hereby authorized and
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empowered, to make such further applications, motions or proceedings to or before
such other court and judicial, regulatory and administrative bodies, and take such other
steps, in Canada or the United States of America, as may be necessary or advisable to
give effect to this Order.

cp/e/qlgxc/ qlpwb
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[Quicklaw note: Errata were filed by the Court June 5, 2000. The corrections have been made to the text and the Errata are appended to this
document.)

MEMORANDUM OF DECISION
WITTMANN J.A.:--
INTRODUCTION

1 This is an application for leave to appeal the decision:of. Paperny, :J. made on May 12, 2000,
pursuant to the Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended (CCAA).
The applicant, Resurgence Asset Management LLC (Resurgence), is an unsecured creditor by virtue
of its holding 58.2 per cent of U.S. $100,000,000.00 unsecured notes issued by Canadian Airlines
Corporation (CAC)

2 CAC and Canadian Airlines International Ltd. (CAIL) (collectively Canadian) commenced
proceedings under the CCAA on March 24, 2000.

3 A proposed Plan of Compromise and Arrangement (the Plan) has been filed in this matter re-
garding CAC and CAIL, pursuant to the CCAA.

4 The decision of Paperny, J. May 12, 2000 (the Decision) ordered, among other things, that the
classification of creditors not be fragmented to exclude Air Canada as a separate class from Resur-
gence in terms of the unsecured creditors; that Air Canada should be entitled to vote on the Plan
pursuant to s. 6 of the CCAA at the creditors' meeting to be held May 26, 2000; that there be no
separation of unsecured creditors of CAC from unsecured creditors of CAIL for voting purposes;
and that votes in respect of claims assigned to Air Canada, be recorded and tabulated separately, for
the purpose ot consideration in the application for court approval of the Plan (the Fairness Hearing).

LEAVE TO APPEAL UNDER THE CCAA
5 The section of the CCAA governing appeals to this Court is as follows:
13 Except in the Yukon Territory, any person dissatisfied with an order or a decision
made under this Act may appeal therefrom on obtaining leave of the judge ap-

pealed from or of the court or a judge of the court to which the appeal lies and on
such terms as to security and in other respects as the judge or court directs.
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6 The criterion to be applied in an application for leave to appeal pursuant to the CCAA is not
in dispute. The general criterion is embodied in the concept that there must be serious and arguable
grounds that are of real and significant interest to the parties: Re Multitech Warehouse District
(1995), 32 Alta. L.R. (3d) 62 at 63 (C.A.); Luscar Ltd. v. Smoky River Coal Ltd., [1999] A.J. No.
185 at para. 22 (C.A.); Re Blue Range Resource Corporation, [1999] A.J. No. 975; Re Blue Range
Resource Corporation, [2000] A.J. No. 4;Re Blue Range Resource Corporation, [2000] A.J. No. 31.

7 Subsumed in the general criterion are four applicable elements which originated in Power
Consolidated (China) Pulp Inc. v. British Columbia Resources Investment Corp. (1988), 19 C.P.C.
(3d) at 396 (B.C.C.A.), and were adopted in Med Finance Company S.A. v. Bank of Montreal
(1993), 22 C.B.R. (3d) 279 (B.C.C.A.). McLachlin, J.A. (as she then was) set forth the elements in
Power Consolidated as follows at p.397:

(1)  whether the point on appeal is of significance to the practice;

(2)  whether the point raised is of significance to the action itself;,

(3)  whether the appeal is prima facie meritorious or, on the other hand, whether it is
frivolous; and

(4)  whether the appeal will unduly hinder the progress of the action.

These elements have been considered and applied by this Court, and were not in dispute before me
as proper elements of the applicable criterion.

FACTS

8 On or about October 19, 1999, Air Canada announced its intention to make a bid for CAC
and to proceed to complete a merger subject to a restructuring of Canadian's debt. On or about No-
vember 5, 1999, following a ruling by the Quebec Superior Court, a competing offer by Airline In-
dustry Revitalization Co. Inc. was withdrawn and Air Canada indicated that it would proceed with
its offer for CAC.

9 On or about November 11, 1999, Air Canada caused the incorporation of 853350 Alberta Ltd.
(853350), for the sole purpose of acquiring the majority of thie shares of CAC. At the time of incor-
poration, Air Canada held 10 per cent of the shares of 853350. Paul Farrar, among others, holds the
remaining 90 per cent of the shares of §53350.

10 On or about November 11, 1999, Air Canada, through 853350, offered to purchase the out-
standing shares of CAC at a price of $2.00 per share for a total of $92,000,000.00 for all of the is-
sued and outstanding voting and non-voting shares of CAC.

11 On or about January 4, 2000, Air Canada and 853350 acquired 82 per cent of CAC's out-
standing common shares for approximately $75,000,000.00 plus the preferred shares of CAIL for a
purchase price of $59,000,000.00. Air Canada then replaced the Board of Directors of CAC with its

Own nominees.

12 Substantially all of the aircraft making up the fleet of Canadian are held by Air Canada
through lease arrangements with various lessors or other aircraft financial agencies. These arrange-
ments were the result of negotiations with lessors, jointly conducted by Air Canada and Canadian.

13 In general, these arrangements include the following;
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(i)  the leases have been renegotiated to reflect contemporary fair market value (or
below) based on two independent desk top valuations; and

(if)  the present value of the difference between the financial terms under the previous
lease arrangements and the renegotiated fair market value terms was character-
ized as "unsecured deficiency," reflected in a Promissory Note payable to the
lessor from Canadian and assigned by the lessor to Air Canada.

14 In the result, Air Canada has acquired or is in the process of acquiring all but eight of the
deficiency claims of aircraft lessors or financiers listed in Schedule "B" to the Plan in the total
amount of $253,506.944.00. Air Canada intends to vote those claims as an unsecured creditor under
the Plan. '

15 The executory contracts claims listed in Schedule "B" to the Plan total $110,677,000.00, of
which $108,907,000.00 is the claim of Loyalty Management Group Canada Inc. (Loyalty), an entity
with a long term contract with Canadian to purchase air miles. The claim is subject to an agreement
of settlement between Loyalty, Canadian and Air Canada. Air Canada was assigned the Loyalty
unsecured claim. ‘

16 In the Plan, all unsecured creditors of both CAC and CAI are grouped in the same class for
voting purposes. ,

17 Pursuant to the Plan, unsecured creditors will receive a payment of $0.12 on the dollar for
each $1.00 of their claim unless the total amount of unsecured claims exceeds $800 million, in
which case, they will receive less. Air Canada will fund this Pro Rata Cash Amount. As a result of
the assignments of the deficiency amounts in favour of Air Canada, if the Plan is approved, Air
Canada will notionally be paying a substantial proportion of the Pro Rata Cash Amount to itself.

18 The Plan further contemplates Air Canada becoming the 100 per cent owner of Canadian
through 853350.

19 On April 7, 2000, an Order was granted by Paperny, J., directing that the Plan be filed by the
Petitioners; establishing a claims dispute process; authorizing the calling of meetings for affected
creditors to vote on the Plan to be held on May 26, 2000; authorizing the Petitioners to make appli-
cation for an Order sanctioning the Plan on June 5, 2000; and providing other directions.

20 The April 7, 2000 Order established three classes of creditors: (a) the holders of Canadian
Airlines Corporation 10 per cent Senior Secured Notes due 2005 (the Secured Noteholders); (b) the
secured creditors of the Petitioners affected by the Plan (the Affected Secured Creditors); and (c)
the unsecured creditors affected by the Plan (the Affected Unsecured Creditors).

21 On April 25, 2000, the Petitioners filed and served the Plan, in accordance with the Order of
April 7, 2000. By Notice of Motion dated April 27, 2000, Resurgence brought an application,
among other things, seeking "directions as to the classification and voting rights of the creditors . . .
(and) the quantum of the deficiency claims' assigned to Air Canada." Resurgence sought to have Air
Canada excluded from voting as an unsecured creditor unless segregated into a separate class. Re-
surgence also sought to have the holders of the unsecured notes vote as a separate class.

22 The result of the April 27, 2000 motion by Resurgence is the Decision.
THE DECISION
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23 In the Decision, the supervising chambers judge referred to her order of April 14, 2000,
wherein she approved transactions involving the re-negotiation of the aircraft leases. She referred to
"about $200,000,000.00 worth of concessions for CAIL" as "concessions or deficiency claims"
which were quantified and reflected in promissory notes which were assigned to Air Canada in ex-
change for its guarantee of the aircraft leases. The monitor approved of the method of quantifying
the claims and Paperny, J. approved the transactions, reserv;ng the issue-of classification and voting
to her May 12 Decision.

24 The Plan provides for one class of unsecured creditor. The unsecured class is composed of a
number of types of unsecured claims including executory contracts (e.g. Air Canada from Loyalty)
unsecured notes (e.g. Resurgence), aircraft leases (e.g. Air Canada from lessors), litigation claims,
real estate leases and the deficiencies, if any, of the senior secured noteholders.

25 In seeking to have Air Canada vote the promissory notes in a separate class Resurgence ar-
gued several factors before Paperny, J., as set out at pp. 4-5 of the Decision as follows:

1. The Air Canada appointed board caused Canadian to enter into these CCAA
proceedings under which Air Canada stands to gain substantial benefits in its
own operations and in the merged operations and ownership contemplated after
the compromise of debts under the plan.

2. Air Canada is providing the fund of money to be distributed to the Affected Un-
secured Creditors and will, therefore, end up paying itself a portion of that money
if it is included in the Affected Unsecured Creditors' class and permitted to vote.

3. Air Canada gave no real consideration in acquiring the deficiency claims and
manufactured them only to secure a yes' vote.

26 She then recited the argument made by Air,Canada apd Canadian to the effect that the legal
rights associated with Air Canada's unsecured claims are the same as those associated with the other
affected unsecured claimants, and that the matters raised by Resurgence relating to classification are

really matters of fairness more appropriately dealt with in a Fairness Hearing scheduled to be held
June 5, 2000.

27 After observing that the CCAA offers no guidance with respect to the classification of
claims, beyond identifying secured and unsecured categories and the possibility of classes within
each category, and that the process has developed in case law, Paperny, J. embarked on a detailed
analysis and consideration of the case law in this area including Norcen Energy Resources Ltd. v.
Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.); Sovereign Life Assurance Co.
v. Dodd, [1892] 2 Q.B. 573 (C.A.); Re Fairview Industries Ltd. (1991), 11 C.B.R. (3d) 71
(N.S.S.C.T.D.); Re Northland Properties (1989), 73 C.B.R. (N.S.) 195; Savage v. Amoco Acquisi-
tion Corp. (1988), 68 C.B.R. (N.S.) 154 (Alta. C.A.); Re Woodward's Ltd. (1993), 84 B.C.L.R. (2d)
206 (B.C.S.C.); Sklar-Peppler Furniture Corp. v. Bank of Nova Scotia (1991), 86 D.L.R. (4th) 621
at 626 (Ont. Gen. Div.); Re NsC Diesel Power Inc. (1990), 79 C.B.R. (N.S.) 1 (N.S.S.C.T.D.); Re
Wellington Bldg. Corp., [1934] O.R. 653, 16 C.B.R. 48 (Ont. S.C.). Paperny, J. also referred to an
oft-cited article "Reorganization under the Companies Creditors Arrangement Act" by S. E. Ed-
wards (1947), 25 Can. Bar Rev. 587. She concluded her legal analysis at pp.12-13 by setting forth
the principles she found to be applicable in assessing commonahty of interest as an appropriate test
for the classification of creditors: -

i
.‘-q.-
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1. Commonality of interest should be viewed on the basis of the non-fragmentation
test, not on an identity of interest test;

2. The interests to be considered are the legal interests the creditor holds qua credi-
tor in relationship to the debtor company, prior to and under the plan as well as
on liquidation;

3. The commonality of these interests are to be viewed purposively, bearing in mind
the object of the CCAA, namely to facilitate reorganizations if at all possible;

4.  Inplacing a broad and purposive interpretation on the CCAA, the court should be
careful to resist classification approaches which would potentially jeopardize po-
tentially viable plans.

5. Absent bad faith, the motivations of the creditors to approve or disapprove are
irrelevant.

6.  The requirement of creditors being able to consult together means being able to
assess their legal entitlement as creditors before or after the plan in a similar

manner.
THE STANDARD OF REVIEW AND LEAVE APPLICA TIONS
28 The elements of the general criterion cannot be properly con51dered in a leave application

without regard to the standard of review that this Court applies to appeals under the CCAA. If leave
to appeal were to be granted, the applicable standard of review is succinctly set forth by Fruman,
J.A. in UTI Energy Corp. v. Fracmaster Ltd. (2000), 244 A.R. 93 where she stated for the Court at
p.95:

. .. this is a court of review. It is not our task to reconsider the merits of the
various offers and decide which proposal might be best. The decisions made by
the Chambers judge involve a good measure of discretion, and are owed consid-
erable deference. Whether or not we agree, we will only interfere if we conclude
that she acted unreasonably, erred in principle or made a manifest error.

In another recent CCAA case from this Court, Re Smoky River Coal Ltd. (1999) 237 A.R. 326,
Hunt, J.A., speaking for the unanimous Court, extensively reviewed the history and purpose of the
CCAA, and observed at p.341:

The fact that an appeal lies only with leave of an appellate court (s. 13 CCAA)
suggests that Parliament, mindful that CCAA cases often require quick deci-
sion-making, intended that most decisions be made by the supervising judge.

This supports the view that those decisiohs should be interfered with only in clear
cases.

29 The standard of review of this Court, in reviewing the CCAA decision of the supervising
judge, is therefore one of correctness if there is an error of law. Otherwise, for an appellate court to
interfere with the decision of the supervising judge, there must be a palpable and overriding error in
the exercise of discretion or in findings of fact.

STATUTORY PROVISIONS
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30 The CCAA includes provisions defining secured creditor, unsecured creditor, refers to
classes of them, and provides for court approval of a plan of compromise or arrangement in the fol-

lowing sections:

2.

INTERPRETATION'. . . "secured creditdr™ means a holder of a mortgage, hy-
pothec, pledge, charge, lien or privilege on or against, or any assignment, cession
or transfer of, all or any property of a debtor company as security for indebted-
ness of the debtor company, or a holder of any bond of a debtor company secured
by a mortgage, hypothec, pledge, charge, lien or privilege on or against, or any
assignment, cession or transfer of, or a trust in respect of, all or any property of
the debtor company, whether the holder or beneficiary is resident or domiciled
within or outside Canada, and a trustee under any trust deed or other instrument
securing any of those bonds shall be deemed to be a secured creditor for all pur-
poses of this Act except for the purpose of voting at a creditors' meeting in re-
spect of any of those bonds; . . . "Unsecured creditor" means any creditor of a
company who is not a secured creditor, whether resident or domiciled within or
outside Canada, and a trustee for the holders of any unsecured bonds issue under
a trust deed or other instrument running in favour of the trustee shall be deemed
to be an unsecured creditor for all purposes of this Act except for the purpose of
voting at a creditors' meeting in respect of any of those bonds.

COMPROMISES AND ARRANGEMENTS
4. Where a compromise or an arrangement is proposed
between a debtor company and;its unsecyred creditors or
any class of them, the court may, on the apphca‘uon ina
summary way of the company, of any such creditor or of
the trustee in bankruptcy or liquidator of the company,
order a meeting of the creditors or class of creditors,
and, if the court so determines, of the shareholders of
the company, to be summoned in such a manner as the court
directs.

Where a compromise or an arrangement is proposed between a debtor company
and its secured creditors or any class of them, the court may, on the application in
a summary way of the company or of any such creditor or of the trustee in bank-
ruptey or liquidator of the company, order a meeting of the creditors or class of
creditors, and, if the court so determines, of the shareholders of the company, to
be summoned in such manner as the courts directs. . . . 6. Where a majority in
number representing two-thirds in value of the creditors, or class of creditors, as
the case may be, present and voting either in person or by proxy at the meeting or
meetings thereof respectively held pursuant to sections 4 and 5, or either of those
sections, agree to any compromise or arrangement either as proposed or as al-
tered or modified at the meeting or meetings, the compromise or arrangement
may be sanctioned by the court,’and if so"sanctioned is binding
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(a) onall the creditors or the class of creditors, as the case may be, and on any
trustee for any such class of creditors, whether secured or unsecured, as the
case may be, and on the company; and

(b) inthe case of a company that has made an authorized assignment or
against which a receiving order has been made under the Bankruptcy and
Insolvency Act or is in the course of being wound up under the Wind-
ing-up and Restructuring Act, on the trustee in bankruptcy or liquidator
and contributories of the company.

CLASSES OF CREDITORS

31 It is apparent from a review of the foregoing sections that division into classes of creditors
within the unsecured and secured categories may, in any given case, materially affect the outcome
of the vote referenced in section 6. Compliance with section’6 triggers the ability of the court to ap-
prove or sanction the Plan and to bind the parties referenced in s. 6(a) and 6(b) of the CCAA. In ar-
gument before me, it was conceded by the applicant that Resurgence would not have the ability to
ensure approval of the Plan by casting its vote if Air Canada were to be excised from the unsecured
creditor category into a separate class. Conversely, counsel for Resurgence candidly admitted that
Resurgence would effectively have a veto of the Plan if Air Canada were segregated into a separate
class of unsecured creditor.

APPLICATION OF THE CRITERIA FOR LEAVE TO APPEAL

32 The four elements of the general criterion are set out in paragraph [7]. The first and second
elements are satisfied in this case. The points raised on appeal are of significance to the action. If
Resurgence succeeds, it obtains a veto. If it does not succeed, and it votes as a member of the unse-
cured creditors class with Air Canada, Air Canada can control the vote of the unsecured creditors.

33 In terms of the points on appeal being of significance to the practice, it may be that an ap-
pellate court's views in this province on the classification of unsecured creditors issue is desirable,
there being no appellate authority from this Court on this issue. Although I have doubt as to the sig-
nificance of this element of the general criterion in the context of the facts of this case, I am pre-
pared for the purposes of this application to treat this element as having being satisfied.

34 The third element is whether the appeal is prima facie meritorious or, on the other hand,
whether it is frivolous. In my view, the proper 1nterpretat10n ‘of this element is not a mutually exclu-
sive application of an appeal being either meritorious or frivolous. Rather, the appeal must be prima
facie meritorious; if it is not prima facie meritorious, this element is not satisfied.

35 I find that the appeal on the points raised from the Decision is not prima facie meritorious.
In the plain ordinary meaning of the words of this element, on first impression, there must appear to
be an error in principle of law or a palpable and overriding error of fact. Exercise of discretion by a
supervising judge, so long as it is exercised judicially, is not a matter for interference by an appel-
late court, even if the appellate court were inclined to decide the matter another way. It is precisely
this kind of a factor which breathes life into the modifier "prima facie" meritorious.

36 I have carefully reviewed all of the cases referred to by the supervising chambers judge and
the principles she derived from them. In my view, she made no error in law.

37 In the exercise of her discretion, she decided neither to allow the applicant's motion to excise
Air Canada from the unsecured creditors class nor to prohibit Air Canada from voting. She also de-
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clined, on the facts established before her, to separate creditors of CAC from creditors of CAIL for
voting purposes. She did, however, order that Air Canada's vote be recorded and tabulated and in-
dicated that this will be considered at the Fairness Hearing.

38 It was strenuously argued before me by the apphcant that defel‘rlng classification and voting
issues to the Fairness Hearing was an error of law or principle in and of itself.

39 The argument was put in terms that if, on a proper classification of unsecured creditors, Air
Canada was removed from the unsecured class, and Resurgence vetoed the Plan, the matter of a
Fairness Hearing would never arise. While that may be true, it does not follow that there is any error
in law in what the supervising judge did. She concluded that the separate tabulation of the votes will
allow the voice of the unsecured creditors to be heard, while, at the same time, permit, rather than
rule out the possibility, that the Plan might proceed. This approach is consistent with the purpose of
the CCAA as articulated in many of the authorities in this country.

40 The supervising chambers judge also refused to exclude Air Canada from voting on the ba-
sis that the legal rights attached to the notes held by Air Canada were valid. Resurgence argued that
because Air Canada had other interests in the outcome of the Plan, it should be excluded from vot-
ing as an unsegregated secured creditor. Paperny, J. held that this was an issue of fairness, as was
the fact that Air Canada was really voting on its own reorganization. She did not err in principle.
She expressly acknowledged the authorities that, on different facts, either allowed different classes
or excluded a vote. See, for example, Re Woodward's Ltd. (1993), 84 B.C.L.R. (2d) 206 (B.C.8.C.);
Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 166 (B.C.S.C.); Re NsC Diesel Power Inc.
(1990), 79 C.B.R. (N.S.) 1 (N.S.S.C.T.D.).

41 The fourth element of the general criterion is whetigr the appeal ‘will unduly hinder the pro-
gress of the action. In other words, will the delay involved in prosecuting, hearing and deciding the
appeal be of such length so as to unduly impede the ultimate resolution of the matter by a vote or
court sanction? The approach of the supervising judge to the issues raised by the applicant is that its
concerns will be seriously addressed at the Fairness Hearing scheduled for June 5, 2000, pursuant to
s. 6 of the CCAA, provided the creditors vote to adopt the Plan.

42 This ¢lement has at its root the purpose of the CCAA; the role of the supervising judge; the
need for a timely and orderly resolution of the matter; and the effect on the interests of all parties
pending a decision on appeal. The comments of McFarlane, J.A. in Re Pacific National Lease
Holding Corp. (1992) 15 C.B.R. (3d) 265 (B.C.C.A.) are particularly apt where he stated as follows
at p.272: '

Despite what I have said, there may be an arguable case for the petitioners to
present to a panel of this Court on discreet questions of law. But I am of the view
that this Court should exercise its powers sparingly when it is asked to intervene
with respect to questions which arise under the C.C.A.A. The process of man-
agement which the Act has assigned to the trial Court is an ongoing one. In this
case a number of orders have been made. Some, including the one under appeal,
have not been settled or entered. Other apphcatlons are pending. The process
contemplated by the Act is continuing. i

A colleague has suggested that a judge exercising a supervisory function under
the C.C.A.A. is more like a judge hearing a trial, who makes orders in the course
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of that trial, than a chambers judge who makes interlocutory or proceedings for
which he has no further responsibility.

Also, we know that in a case where a judgment has not been entered, it may be
open to a judge to reconsider his or her judgment, and alter its terms. In super-
vising a proceeding under the C.C.A.A. orders are made, and orders are varied as
changing circumstances require. Orders depend upon a careful and delicate bal-
ancing of a variety of interests and of problems. In that context appellate pro-
ceedings may well upset the balance, and delay or frustrate the process under the
C.C.A.A. 1 do not say that leave will never be granted in a C.C.A.A. proceeding.

- But the effect upon all, parties cancerned will be an important consideration in
deciding whether leave ought to be granted.

43 In that case, it appears that McFarlane, J.A. was satisfied that the first three elements of the
criteria had been met, i.e. that there "may be an arguable case for the petitioners to present to a
panel of this court on discrete [sic] questions of law".

44 It was argued before me that an appeal would give rise to an uncertainly of process and a
lack of confidence in it; that the creditors, or some of them, may be inclined to withdraw support for
the Plan that would otherwise be forthcoming, but for the delay. None of the parties tendered affi-
davit evidence on this issue.

45 Nowhere in any of the authorities has the issue of onus in meeting the elements the general
criterion been prominent. I am of the view that the onus is on the applicant. That onus would in-
clude the applicant producing at least some evidence on the fourth element to shift the onus to the
respondents, even though it involves proving a negative, i.e. that there will not be any material ad-
verse impact as the result of the delay occasioned by an appeal. That evidence is lacking in this
case. It is lacking on both sides but the respondents do not have an initial onus in this regard.
Therefore, I find that the fourth element has not been established by the applicant.

46 The last step in a proper analysis in the context of a leave application is to ascribe appropri-
ate weight to each of the elements of the general criterion and decide over all whether the test has
been met. In most cases, the last two elements will‘be more iniportant, and ought to be ascribed
more weight than the first two elements. The last two elements here have not been met while the
first two arguably have. In the result, I am satisfied that the applicant has not met the threshold for
leave to appeal on the basis of the authorities, and I am therefore denying the application.

CONCLUSION

47 The application for leave to appeal the Decision is dismissed on the basis that there is no
prima facie meritorious case and that the granting of leave would likely unduly hinder the progress
of the action.

WITTMANN J.A.
' * % ok k¥
ERRATA
Filed: June 5, 2000
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Please replace front cover page of the above-mentioned judgment with the attached corrected
page: . EA . e, W
The change made was as follows:

Above the words, "MEMORANDUM OF DECISION", in lines 18-21, the
phrase reading:

"APPLICATION FOR LEAVE TO APPEAL THE ORDER OF THE
HONOURABLE MADAM JUSTICE M.S. PAPERNY DATED THE 18TH
DAY OF MAY, 2000"

have been changed to read:

"APPLICATION FOR LEAVE TO APPEAL THE ORDER OF THE
HONOURABLE MADAM JUSTICE M.S. PAPERNY DATED THE 12TH
DAY OF MAY, 2000"

cp/i/qljpn/qlwag/qlvls
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